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Certainty lies at the heart of taxation law as individuals must be aware of 
what might be taxable and thus be given the liberty to plan their finances 
accordingly. It is in this light that the principles of classification in service 
tax law assume importance as they provide guidance regarding what head 
a service may be taxable under. So, how are these principles that can now 
be found in the text of the Finance Act to be interpreted? What happens 
when principles of classification are incorrectly construed? This paper 
attempts to answer these questions, studying the decision of the Chennai 
CESTAT in Future Focus Infotech v. Commissioner of Service Tax. The 
paper argues that the decision of the CESTAT is incorrect and can have 
undesirable repercussions as precedent.

I. IntroductIon

Services were first taxed in 1994 by means of the Finance Act.1 
Presently, as there are 119 taxable services,2 a need for classification of services 
has arisen for several reasons: in order to ensure registration of the service 
provider in the appropriate category, to ascertain the date of commencement 
of taxability, to know the rate of applicable service tax, to determine the right 
to claim exemptions, to avail the correct abatements, to claim appropriate 
cEnVAt credit and to claim rebates in case of exporters of specified services.3 
thus, §65A was inserted by the Finance Act, 20034 to specify the principle 
governing the classification of taxable services under the existing regime. §65A 
codifies the norm that a more specific description must override the less spe-
cific one5 and that in case of composite services, the service must be classified 
in accordance with its essential character.6 Moreover, §65A contains a residu-
ary clause which states that where the aforementioned provisions cannot be 

* 5th year student, B.A. LL.B (Hons.) national Law School of India university, Bangalore.
1 the Finance Act, 1994, §65; Mittal, law, Practice and Procedure of Service tax 1-15 

(2010).
2 the Finance Act, 1994, §§65(1) to 65(105).
3 S. agarwal, treatiSe on Service tax 307 (2011-2012); r. Pulani & M. Pulani, Handbook on 

Service tax 76 (2005); r.K. Jain, Service tax law guide 87 (2010-11).
4 With effect from May 14, 2003.
5 Finance Act, 1994, §65(2)(a).
6 Finance Act, 1994, §65(2)(b).
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applied, the service must be classified under the sub-clause of §65(105) that 
appears first.7

the interpretation and use of §65A came for consideration before 
the chennai customs, Excise and Service tax Appellate tribunal (‘cEStAt’) 
in the case of Future Focus Infotech v. Commissioner of Service Tax, (‘Future 
Focus Infotech’)8 wherein the court looked into whether the Assessee’s ser-
vices fell under the head ‘manpower recruitment and supply agency’9 or ‘con-
sulting engineer’.10 In ruling that the service was of ‘manpower recruitment’, 
the court made interesting observations regarding the implementation of the 
classification principles under §65A.

It is submitted that the classification principles have not been 
properly applied in the decision and this could mislead courts that may rule 
on similar matters in the future. With the purpose of establishing this proposi-
tion, this paper is divided into three parts. Part-II provides an overview of the 
development and interpretation of classification principles under §65A prior 
to Future Focus Infotech. Part-III undertakes a factual analysis of the decision 
itself. Part-IV critically analyses the manner in which classification principles 
have been employed in Future Focus Infotech and the impact this may have on 
future rulings of courts in India.

II. PrIncIPLES oF cLASSIFIcAtIon: An 
oVErVIEW oF GEnESIS And orIGInS

When the State sought to tax services, there were no correspond-
ing principles for the classification of services for this purpose. this was 
despite it being apparent that the problem of classification of services is con-
comitant to the taxation of services itself. Before the introduction of §65A, 
for many years, the ad hoc rulings of courts on the subject of classification 
norms constituted the law on the point. For example in, Moorco (India) Ltd. 
v. Collector of Customs,11 the Supreme court, interpreting the Schedule to the 
customs Act, upheld the general principle that, “the classification which is the 
most specific has to be preferred over the one which is not specific or is gen-
eral in nature. In other words, between the two competing entries the one most 
nearer to the description should be preferred.”12 A similar principle was upheld 
in Plasmac Machine Mfg. Co. (P) Ltd. v. CCE13 in the context of central excise. 

7 Finance Act, 1994, §65(2)(c).
8 Future Focus Infotech v. commissioner of Service tax, (2010) 18 Str 308 (chennai cEStAt).
9 Finance Act, 1994, §65(68). 
10 Finance Act, 1994, §65(31).
11 1994 Supp (3) Scc 562: (1994) 74 ELt 5.
12 Moorco (India) Ltd. v. collector of customs, id., ¶4.
13 1991 Supp (1) Scc 57: (1991) 51 ELt 161, ¶19. See also, dunlop India Ltd. v. union of India, 

(1976) 2 Scc 241: (1983) 13 ELt 1566.
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the Supreme court in CCE v. Bakelite Hylam Ltd.14 even classified the goods 
concerned based on its ‘essential characteristics’. 

thus, for many years, there was no organized, concrete law on 
the classification of services for the purposes of taxation. therefore, a gov-
ernment notification was issued on January 7, 2003 with the intent to clarify, 
compile and codify the position regarding classification of taxable services.15 
under the said notification, it was stated that even if a service falls under two 
or more categories, it may only be taxed once, which makes accurate classifica-
tion imperative16 and in this light, the notification states, “the guiding principle 
should be that the service should be categorised under that category which is 
more specific”.17 In any case where doubts as to classification arise, the central 
Excise officer must decide the same according to the merits of the case.18 this 
notification appears to be a codification of the law as developed by the judici-
ary in cases such as the ones discussed above. 

§65A was finally introduced vide the Finance Act, 2003, and 
states as follows:

“65A. classification of taxable services

(1) For the purposes of this chapter, classification of taxable 
services shall be determined according to the terms of the 
sub-clauses of clause (105) of section 65. (2) When for any 
reason, a taxable service is, prima facie, classifiable under 
two or more sub-clauses of clause (105) of section 65, clas-
sification shall be effected as follows:—

(a) the sub-clause which provides the most specific descrip-
tion shall be preferred to sub clauses providing a more gen-
eral description;

(b) composite services consisting of a combination of differ-
ent services which cannot be classified in the manner speci-
fied in clause (a), shall be classified as if they consisted of a 
service which gives them their essential character, insofar as 
this criterion is applicable;

(c) when a service cannot be classified in the manner speci-
fied in clause (a) or clause (b), it shall be classified under the 

14 (1997) 10 Scc 350: (1997) 91 ELt 13.
15 circular no. St-51/13/2002 [F. no. 178/2002-cX.4] dated January 7, 2003.
16 circular no. St-51/13/2002 [F. no. 178/2002-cX.4] dated January 7, 2003, ¶2.
17 circular no. St-51/13/2002 [F. no. 178/2002-cX.4] dated January 7, 2003, ¶4.
18 circular no. St-51/13/2002 [F. no. 178/2002-cX.4] dated January 7, 2003, ¶5.
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sub-clause which occurs first among the sub-clauses which 
equally merit consideration.”19

It is important to note that with the introduction of §65A, the 
prior departmental instructions vide circular no. St-51/13/2002 has been 
withdrawn.20

§65A has been interpreted in a slew of cases since its introduction. 
By way of illustration, the application of §65(1) is seen in Coal Handlers (P) 
Ltd. v. CCE21 where the Kolkata cEStAt held that proper classification must 
be done in terms of §65A and that a particular service may be classified only 
under one head in §65. Similarly, in the case of Speed and Safe Couriers,22 the 
court held that under §65A principles, a service cannot be classified under both 
courier services and franchise services. In Kopran v. CCEX, the court consid-
ered whether an activity fell under the definition of ‘market research agency’ 
and ‘scientific and technical consultancy services’.23

courts have also considered §65(2) on occasions. In Super Poly 
Fabrics,24 the new delhi cEStAt ruled that according to §65A, classification 
must be first made in accordance with §65. It is only where such classification 
cannot be made that resort must be had to §65A(2). Accordingly, in Western 
Agencies Pvt. Ltd. v. CST, Chennai,25 the court ruled that the loading and un-
loading of cargo in a port area are taxable under §65(82) as ‘port service’ as 
this would be the most specific description of the service provided. A similar 
position on the need to determine specific description was upheld in Nirman 
v. CCE.26

It is in this background that an analysis of Future Focus Infotech 
has been carried out. the next part discusses the particulars of the case.

III. FUTURE FOCUS INFOTECH: A BrIEF 
outLInE

the facts in Future Focus Infotech involve contracts between the 
assessee, Future Focus Infotech and its client companies, tata consultancy 
Services (‘tcS’) and Infosys, for the supply of services connected with 

19 Finance Act, 1994, §65A. 
20 Vide Serial no. 33, ¶3, circular no. 93/04/2007 dated May 10, 2007; S.S. guPta, Service tax 

51 (2011).
21 (2004) 171 ELt 191 (Kolkata cEStAt). 
22 Speed and Safe couriers v. ccE, cochin, (2010) 26 Stt 139 (Kerala cEStAt).
23 Kopran v. ccEX, (2009) 16 Str 279 (Mumbai cEStAt).
24 Super Poly Fabrics v. ccE, Ludhiana, (2006) 4 Str 595 (new delhi cEStAt).
25 (2008) 12 Str 739 (chennai cEStAt).
26 (2011) 22 Str 58 (Bangalore cEStAt).
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software development, modification or other similar tasks. the supply of these 
services is at the will of and subject to the approval of the service receiver.27 the 
question for consideration was whether these services should fall within the 
definition of ‘manpower recruitment’ under §65(68) or ‘consulting engineer’ 
under §65(31). Admittedly this is no longer an issue given the 2008 notification 
on the point, however, the decision remains relevant in the context of general 
principles of classification in service law.

In the order in originals, delivered in 2008, it was held that the as-
sessee was engaged in providing manpower recruitment services. this was be-
cause (a) the assessee was not engaged in any software development on its own 
premises; (b) the assessee had no control over the technical nature of activities 
carried out by its employees; (c) the entire service was provided under the su-
pervision of the clients; and (d) the assessee was also unaware of the nature of 
activities required by tcS and Infosys.28

the order in originals was challenged by the assessee on the basis 
that the levy of tax was not supported by law as required by Art. 265 of the 
constitution. the assessee submitted that the service must be classified under 
‘software engineer’ because:

 i. there is no contractual obligation for a supplier of manpower to un-
dertake the provision of any specified service. However, the delivera-
bles under the contract at hand is specifically provision of computer 
software service. this is therefore outside the definition of ‘manpower 
recruitment’.

 ii. Since service law is contract-driven, the final responsibility under 
the contract is the delivery of computer software services, not merely 
manpower.

 iii. the accountability in the case of ‘manpower recruitment’ is the mere 
supply of manpower, however, as in the instant case, the accountability 
is also related to the quantum and quality of work performed. therefore, 
the definition of manpower supply is not appropriate.

 iv. Software services can be provided from any place and it cannot be said 
that this becomes manpower supply merely because it is supplied from 
a fixed location as in the present case.

 v. the presence of a defect liability clause proves the existence of service 
in the nature of a ‘consulting engineer’ since manpower recruitment 
contracts cannot contain such a provision.

27 Future Focus Infotech, supra note 9, ¶2.
28 Future Focus Infotech, supra note 8, ¶3.
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 vi. Termination in the present case arises from failure to provide the speci-
fied software contract services and not for failure to supply manpower.

 vii. the consideration is traceable to the provision of software consultancy 
services and not to manpower supply.29

 viii. Further, even if resort must be made to §65A(2), it is clear that the ser-
vices must be classified as consulting engineering services since this is 
the more specific description under §65A(2)(a) and as the definition of 
‘consulting engineer’ appears prior to ‘manpower recruitment’ in §65 
[§65A(2)(c)].

In reply, the department submitted as follows:30

 i. the work of the Assessee cannot fall under the definition of ‘consulting 
engineer’ because they have not been engaged for any particular project 
and since the employees of the assessee did not possess any qualifica-
tions in computer science or engineering. Further, once the engineers 
are placed with tcS/Infosys, the Assessee no longer has any control 
over them, save with respect to administrative matters.

 ii. the service rendered does not fall within the definition of ‘business 
auxiliary service’.

 iii. the principal purpose for the agreements is the supply of manpower 
and not for the supply of software engineer services.

 iv. Since there is no ambiguity, §65A(2) need not be considered.

the department also raised claims stating that the claim is time-
barred and that a penalty must be imposed on the Assessee since there is no real 
confusion regarding the taxability of the subject matter.31

the chennai cEStAt after considering the arguments made by 
both parties as well as the specific provisions of the contract, ruled in favour of 
the department, stating that the services in question fell within the definition 
of ‘manpower recruitment’. the court explained that in this case, the clients 
tcS and Infosys were merely seeking to obtain personnel for carrying out its 
projects. the obligation to provide suitable manpower did not imply in any way 
that the Assessee was undertaking any activity involving software services.32 
Paragraph 13 of the ruling states:

29 Future Focus Infotech, supra note 8, ¶5.
30 Future Focus Infotech, supra note 8, ¶6.
31 Future Focus Infotech, supra note 8, ¶6.
32 Future Focus Infotech, supra note 8, ¶12.
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“no doubt there are clauses relating to deliverables and qual-
ity of work in the contracts but these by themselves do not 
indicate that the appellants are providing information tech-
nology software services to tcS and Infosys. Any person or 
organization obtaining skilled personnel has to ensure that 
such men deliver work of standard quality. no one would em-
ploy a person who is not skilled enough and no one would pay 
for shoddy work even if done by a skilled man. the relevant 
clauses in the contract in this regard on which much emphasis 
was sought to be put by the learned senior counsel for the ap-
pellants have to be viewed in the light that tcS and Infosys 
are merely seeking to obtain personnel from the appellants 
with necessary skill who will work diligently on the projects 
undertaken by tcS and Infosys.”33

Accordingly, similar activities of the Assessee in respect of 
IBM and cAP GEMInI were held to be taxable under the head of ‘manpower 
recruitment’.34

IV. A crItIcAL oVErVIEW: tHE PoSItIon In 
FUTURE FOCUS INFOTECH VIS-A-VIS §65A

the decision in Future Focus Infotech is interesting and has con-
tributed to the law relating to classification in a number of ways. For one, the 
court has provided an overview of the elaborate arguments of the Assessee 
and department in classifying the service under §65(105). the Assessee and 
department analyse (a) the nature of deliverables; (b) the responsibility under 
the contract; (c) accountability under the contract; (d) the location of perfor-
mance of services; (e) the liability for defects; (f) termination of the contract; 
and (g) consideration for the contract.35 this provides a systematic guideline for 
proving classification under any head under §65(105) in the future. Second, the 
court has rightly stressed the importance of the individual clauses of the con-
tract in each case. In paragraph 12, the court states, “We are of the view that 
not only the wordings of these clauses are to be considered but also how differ-
ent clauses of the contracts actually operate have to be seen”.36 this buttresses 
the proposition in the recent case, Vijay Travels v. CST Ahmedabad37 where the 
Ahmedabad cEStAt held that the categorization of a service is dependent on 
the legal interpretation of documents such as contracts and agreements entered 
into between the service provider and his customer. It is, however, submitted 

33 Future Focus Infotech, supra note 8, ¶13.
34 Future Focus Infotech, supra note 8, ¶15.
35 Future Focus Infotech, supra note 8, ¶5.
36 Future Focus Infotech, supra note 8, ¶ 12. 
37 Vijay travels v. cSt Ahmedabad, (2010) 19 Str 671 (Ahmedabad cEStAt). 
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that there are some significant concerns with the decision as well. these are 
outlined below.

A. APPLICATION OF §65A(2): JUDICIAL OVERSIGHT

the text of §65A states: “When for any reason, a taxable service 
is, prima facie, classifiable under two or more sub-clauses of clause (105) of 
section 65, classification shall be effected as follows....”38 the position of law 
is, therefore, that first, the department must first attempt to satisfy the defini-
tions under §65(105). If prima facie it appears that the service may be classified 
under two or more clauses under §65(105), then the principles of classifica-
tion under §65A(2) must be applied. the department in Future Focus Infotech 
argued in paragraph 6 of the decision that “since there is no ambiguity, there 
is no need to resort to §65A(2)(a) for classification”.39 the chennai cEStAt 
in its decision is unclear about whether it has accepted the contention of the 
department in paragraph 6 or not. Paragraph 15, the court vaguely states as 
follows: “looking at all aspects of the case and taking into account all the argu-
ments made before us, we come to the conclusion that the appellants are only 
supplying skilled manpower for which they are liable to pay service tax...”.40 It 
is submitted that in the event that the pronouncement in paragraph 15 implies 
that the argument of the Assessee supporting the application of §65A(2)41 has 
been rejected, then the court is incorrect in doing so, as the definition of a 
prima facie classification under two services was made out in the facts. the 
reasons for this are substantiated below.

the Finance Act, 1994 does not under §65A or any other attending 
section lay down the requirements for a prima facie classification. therefore, 
the definition must be adopted from general principles of law. It is well estab-
lished that the term prima facie implies “on first appearance or subject to fur-
ther evidence or information”42 or “on/at first viewing”.43 this indicates a low 
threshold of proof, also evinced in a number of decisions in other fields of law 
wherein the requirement to prove a ‘prima facie case’ is only to establish “the 
comparative strength of the case of either parties or by finding out if the plain-
tiff has raised a ‘triable issue’”.44 this standard has been adopted in a series of 
cases including Cadila Health Care Ltd. v. Cadila Pharmaceuticals Ltd,.45 State 
Trading Corpn. of India Ltd. v. Jainson Clothing Corpn.,46 Standipack Pvt. Ltd. 

38 the Finance Act, 1994, §65A.
39 Future Focus Infotech, supra note 8, ¶6.
40 Future Focus Infotech, supra note 8, ¶15.
41 Future Focus Infotech, supra note 8, ¶15.
42 black’S law dictionary, 1228 (BryanGarder ed., 2004). 
43 Georg nils Herlitz, The Meaning of the Term Prima Facie, 55 la. l. rev. 391, 391 (1994-1995).
44 S.M. dyechem Ltd. v. cadbury (India) Ltd., (2000) 5 Scc 573.
45 (2001) 5 Scc 73: AIr 2001 Sc 1952.
46 (1994) 6 Scc 597: AIr 1994 Sc 2778.
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v. Oswal Trading Co. Ltd.,47 and Doraiswamy v. Dayalan.48 on the facts of 
Future Focus Infotech, it is clear on first appearance that the service could fall 
under either ‘manpower recruitment’ or under ‘consulting engineer’. not only 
does cl. 1G of the contract between the assessee and Infosys define ‘services’ 
as including not just manpower supply but also “software development, modifi-
cation or other tasks”,49 cl. 2d makes the assessee responsible for the quality of 
service rendered by the personnel to be supplied to Infosys.50 these terms are 
mirrored in the agreement with tcS. In fact, under cl. 3(b) of the agreement 
between the assessee and tcS, it is stated as follows: “Appellants to perform 
all activities commonly known as Software development and Maintenance 
Activities…”,51 which seems to draw a direct link between the Assessee and the 
act of software engineering itself. In this light, prima facie, the service appears 
to fall under both ‘manpower recruitment’ as well as ‘consulting engineer’ and 
the court erred in not applying §65A(2).

B. §65A(2): SPECIFIC DESCRIPTION AND CLAUSE (C)

It is further suggested that objection must be raised even assum-
ing that the court considered the application of §65A(2). under §65A(2)(a), “the 
sub-clause which provides the most specific description shall be preferred to 
sub-clauses providing a more general description”.52 the definition of ‘consult-
ing engineer’ is more specific than the definition of ‘manpower supply’. this 
is for a number of reasons. Software engineering was initially exempted from 
taxation by notification 4/99 St of February 28, 199953 and excluded from 
the definition of ‘taxable services’ under §65(105)(g) of the Finance Act. the 
relevant portion of the notification states that “in exercise of the powers con-
ferred...the central Government...hereby exempts the taxable service provided 
to any person by a consulting engineer in relation to computer software, from 
the whole of the service tax leviable thereon under section 66 of the said Act”.54 
this was however later included within the realm of taxable services in 2008 
by an amendment to §65 of the Finance Act which not only inserted an expla-
nation to §65(105)(g) regarding the taxation of “services provided by a con-
sulting engineer in relation to advice, consultancy or technical assistance...”55 
and by the insertion of a separate entry for taxation of information technology 

47 AIr 2000 del 23.
48 (2002) 2 ctc 462: “whether there is a reasonable and arguable case for the plaintiff”.
49 Future Focus Infotech, supra note 8, ¶2 (A)(3).
50 Future Focus Infotech, supra note 8, ¶2 (A)(5).
51 Future Focus Infotech, supra note 8, ¶2 (B)(1).
52 Finance Act, 1994, §65A(2)(a). 
53 notification 4/99 St dated February 28, 1999.
54 notification 4/99 St dated February 28, 1999, ¶2.
55 Explanation to §65(105)(g), Finance Act, 1994, substituted vide Finance Act, 2008 (18 of 

2008) dated May 10, 2008. 
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software under §65(53a) of the Finance Act.56 this legislative history clearly 
indicates that the term ‘consulting engineer’ is of more specific description 
than the general term ‘manpower supply’. A similar argument was made before 
the chennai cEStAt in paragraph 4 of Cognizant Technologies Solutions v. 
Commissioner (‘Cognizant’)57 and approved by the court in paragraphs 9 to 
11 ruled in favour of the Assessee.58 Further, as §65A(2)(b) has no application 
to the present case because no composite service is involved,59 reference may 
be made to §65A(2)(c), under which it is stated that “when a service cannot be 
classified in the manner specified in clause (a) or clause (b), it shall be classified 
under the sub-clause which occurs first among the sub-clauses which equally 
merit consideration”.60 ‘consulting engineer’ falls under §65(31)61 whereas 
‘manpower recruitment’ falls under §65(68) of the Finance Act, 199462. clearly, 
by a simple application of §65(68), the classification under ‘consulting engi-
neer’ must be upheld.

Hence for the reasons discussed above, it is suggested that the 
chennai cEStAt erred in not applying the norms of §65A(2) to the facts of 
Future Focus Infotech and that if the court had done so, the outcome of the 
decision may have been very different.

C. COGNIZANT AND FUTURE FOCUS INFOTECH: AN 
EXERCISE IN ARBITRARINESS

the third point of criticism of the decision in Future Focus Infotech 
is based on the decision in Cognizant. In a rare turn of events, Cognizant and 
Future Focus Infotech were decided by the same bench of the chennai cEStAt 
on the same day and concerned the same issues,but the decision in Cognizant 
and Future Focus Infotech are exactly the opposite, that is, in Cognizant it was 
found that the services in question fell within the definition of ‘consulting engi-
neer’. In this light, it is instructive to analyse the decision in Cognizant.

Cognizant concerns a master biometrics service agreement en-
tered into between the companies Pfizer and cognizant. the case outlines the 
scope of the agreement between the parties and it can be found that the essential 
clauses of the agreement are similar to those in Future Focus Infotech. to il-
lustrate: (i) under cl. 21 of the agreement between Infosys and Future Focus 
Infotech provides for periodic reporting summarising the work performed63 

56 the Finance Act, 1994, §65(53a), inserted vide Finance Act, 2008 (18 of 2008) dated May 10, 
2008.

57 cognizant technology Solutions v. commissioner, (2010) 22 StJ 178 (chennai cEStAt), ¶4.
58 Id.,¶ 9 to 11. 
59 Finance Act, 1994, §65A(2)(b).
60 Finance Act, 1994, §65A(2)(c).
61 Finance Act, 1994, §65(31).
62 Finance Act, 1994, §65(68). 
63 Future Focus Infotech,supra note 8, ¶2(A)(5).
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and cl. 3.6 of the cognizant agreement stipulates regular updates on the pro-
gress of the service;64 and (ii) cl. 1H of the Future Focus Infotech-Infosys 
agreement65 provides for the execution of a task order containing statement 
of work to be completed which under cl. 3 of the Future Focus Infotech-tcS 
agreement is to “render services through its selected employees to work on 
computer software application development, implementation and maintenance 
of specific projects to be identified and allocated by tcS”.66 Parallelly, cls. 1.1 
and 1.3 of the cognizant agreement provide for the execution of an equivalent 
Work order containing the nature and scope of services to be performed by 
cognizant67 which includes, “biometric services by retained staff for various 
Pfizer sponsored clinical studies.”68

Based on these facts, the question before the court was whether 
the service fell within the description of ‘consulting engineer’ or ‘manpower 
recruitment’.69 the counsel on behalf of the Assessee, referring to pertinent 
clauses of the cognizant agreement, urged that the services fell within the defi-
nition of ‘consulting engineer’ based on the nature of deliverables, responsi-
bility, accountability for services, location of the service, the nature of defect 
liability, termination of the contract and consideration for the services per-
formed.70 It was further contended, without prejudice to the previous argument, 
that even under §65A(2), the services must still fall under the definition of ‘con-
sulting engineer’.71 the counsel for the department, to the contrary, suggested 
on the basis of specific clauses of the cognizant agreement that the service 
must be classified under ‘manpower recruitment’.72 the chennai cEStAt in 
adjudicating the matter held that the service fell under ‘consulting engineer’ on 
the basis that “(i)t has to be appreciated that recruitment and training precedes 
provision of specialized services” and that consequently since manpower was 
retained for training for Pfizer in the first phase and supplied only in the sec-
ond phase, “the assistance in recruitment and imparting of specialized training 
for the recruited personnel cannot be held against the appellants’ claim.”73 It 
appears, thus, that the primary reason for the court’s decision in favour of the 
Assessee appears to be that cognizant was not merely involved in supplying 
personnel, but under the first phase of the agreement was also responsible for 
imparting specialised training to the personnel, independent from the factum 
of recruitment. this attracted the definition of ‘consulting engineer’. It is, how-
ever, pertinent to note that this was also the case in Future Focus Infotech. cl. 

64 cognizant, supra note 57, ¶2(2)(g).
65 Future Focus Infotech, supra note 8, ¶2(A)(4).
66 Future Focus Infotech, supra note 8, ¶2(B)(1).
67 cognizant, supra note 57, ¶2(1)(c).
68 cognizant, supra note 57, ¶2(7)(a).
69 cognizant, supra note 57, ¶4.
70 cognizant, supra note 57, ¶4.
71 cognizant, supra note 57, ¶4. 
72 cognizant, supra note 57, ¶5.
73 cognizant, supra note 57, ¶10.
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2d of the Future Focus Infotech-Infosys agreement indicates that the Assessee 
in this case also had a “responsibility to maintain and manage its tasks.”74 If 
services of the personnel are unable to perform the required tasks, it was the 
obligation of the Assessee to ensure continuity of the service. It is therefore 
evident that Future Focus Infotech had the responsibility of ensuring quality of 
service, much like the case in Cognizant. Given this, there is little explanation 
for why the decisions are divergent.

V. concLudInG rEMArKS

this paper attempts to analyse the ruling in Future Focus Infotech 
and to understand its impact on the principles of classification in service tax 
law. In pursuance of this objective, it carries out an analysis of the genesis of 
§65A, gives an outline of the essential features of Future Focus Infotech and 
finally, critically studies the decision in light of §65A. In conclusion, it is sug-
gested that the impact of Future Focus Infotech in the field of classification is 
mixed. I have found that although there are some laudable features of Future 
Focus Infotech, including the systematic criterion for classification of services 
which was adopted by parties before the court and the emphasis that was laid 
on the specific clauses in each case, the court has erred in holding that the 
services fall under the head of ‘manpower recruitment and supply’. this is for 
three reasons, as outlined above. First, the court was not justified in disregard-
ing the application of §65A(2), second, applying §65A, the service would be 
classified under ‘consulting engineer’ and third, the decision in Future Focus 
Infotech is in complete opposition to Cognizant which not only has similar 
facts, but is also a decision of the same bench of the chennai cEStAt. Perhaps, 
if the court had considered the decision in Cognizant and had not overlooked 
the application of §65A(2) to the facts of the case, the decision would have been 
different.

74 Future Focus Infotech, supra note 8, ¶2(A)(5).


