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On September 7, 2011, the Land Acquisition, Rehabilitation and Resettlement 
Bill was introduced in the Lok Sabha in the backdrop of several large scale 
protests by farmers across the country. This paper provides a brief com-
parison of the new bill with the present Land Acquisition Act, 1894, intro-
ducing the key features of the bill. It discusses the legal framework relating 
to the power of acquisition and argue that it suffers from shortcomings in 
not fully accounting for social costs and not ensuring an equitable distribu-
tion of benefits. It neither recognises all affected persons nor allows them 
to participate in decision-making. Instead, it allows for a policy of targeted 
displacement of vulnerable groups. In relation to resettlement, the paper 
considers how the Impoverishment Risk and Reconstruction model allow 
to set a benchmark for the resettlement process and entitlements. Lastly, 
it evaluates the monetary and non-monetary entitlements under the bill in 
this context.

I. IntroductIon

Between 1947 and 2000, about fifty million people have been for-
cibly displaced or directly affected by development projects across India and 
as a result, a majority of them have been left worse-off.1 considerable oppo-
sition, violent and otherwise, has been expressed by the displaced and civil 
society, motivated by dissatisfaction with a number of facets of the displace-
ment process. Much protest centres on the inadequacy of compensation as a 
recompense for lost social and cultural value of land. When communities are 
displaced to make way for housing for high income groups or for the tourism 
industry, protest is directed against the nexus between the State and powerful 
private interests, coupled with the complicity of the judiciary.2 opposition also 
stems from the process of acquiring the land, which deprives the displaced of 
their autonomy, their right to decide their fate and their right to seek the real 
justification for government interference. In addition, some have argued that 
the issue goes to the root of a particular paradigm of economic growth, where 

* 3rd and 2nd year students respectively, B.A. LL.B. (Hons.), the W.B. national university of 
Juridical Sciences, Kolkata. the authors are grateful to Mr. Saurabh Bhattacharjee, Assistant 
Professor, WBnuJS for his insights.

1 Walter Fernandes, Rehabilitation Policy for the Displaced, 39(12) EPW 1191 (2004).
2 See generally Kenneth Bo nielsen, Land, Law and Resistance, 46(41) EPW 38 (2011).
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large projects are seen as symbols of progress and growth and therefore desir-
able in themselves.

crucially, these struggles have inevitably centred on the legiti-
macy of the government action, as opposed to its legality.3 this is because the 
legal and constitutional framework, as well as the treatment of this process by 
courts, has removed the issue from the binary function of ‘legality’ or ‘illegal-
ity’ of government action, recasting it instead as a question of the manner of 
exercise of legal power (or ‘policy’ as courts phrase it). the Land Acquisition, 
rehabilitation and resettlement Bill, 2011 (‘LArr Bill’), which was intro-
duced in Parliament on September 7, 2011, attempts to bring the issue of forced 
displacement and rehabilitation into the folds of legality.4 In this paper, we ex-
amine how far the provisions of the LArr go in addressing the issues that the 
State’s power of acquisition and the exercise of that power raise.

In Section II, we briefly introduce the changes that the LArr Bill 
makes to the Land Acquisition Act, 1894 (‘LAA’). In Section III, we consider 
the doctrine of eminent domain in constitutional law and its implementation 
in the current statutory framework. this comprises the statutory and constitu-
tional discourse that is applied to acquisition, compensation, resettlement and 
rehabilitation. Section IV then sets out the failings of this framework, with 
reference to acquisition, in not addressing the concerns of distributive justice, 
equality and the construction of public interest. Section V then evaluates how 
the LArr Bill addresses these concerns with respect to the regulation of ac-
quisition. Section VI focuses on resettlement and rehabilitation and puts forth a 
general model prescribing what a resettlement law should do and the shortcom-
ings of the current framework in relation to it. In Section VII, we examine how 
far the new LArr Bill goes in providing for effective and meaningful resettle-
ment and rehabilitation. the issues of food security and environmental damage 
relating to land acquisition are beyond the scope of this paper.

3 usha ramanathan, Eminent Domain, Protest, Discourse on Rehabilitation in Can 
ComPEnsation PREvEnt imPovERishmEnt? 208, 220 (2008) (quoting KG KannabiRan, thE 
WaGEs of imPunity: PoWER, JustiCE and human RiGhts (2004)). 

4 Land Acquisition, rehabilitation and resettlement Bill, 2011, Bill no. 77 of 2011 (‘LArr 
Bill’), available at http://rural.nic.in/sites/downloads/general/LS%20Version%20of%20
LArr%20%20Bill.pdf (Last visited on July 18, 2012) (As of the writing of this paper, the Bill 
has been introduced in the Lok Sabha and referred to a Standing committee for comments and 
changes).
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II. An oVErVIEW oF tHE LAnd 
AcquISItIon Act And tHE ProPoSEd LArr 

BILL

A. SCOPE Of LEgISLATION

the LAA governs the acquisition of land both by the union and 
the states, and in particular, the procedure of such acquisition, payment of 
compensation and the adjudication of disputes regarding the same. the LArr 
Bill, in addition to this, also provides for the resettlement and rehabilitation of 
displaced persons. If passed, the LArr Bill will be the first of its kind where 
resettlement, rehabilitation and acquisition are all covered in the same legisla-
tion. the LArr Bill would replace the current LAA.5 Some legislation relat-
ing to land acquisition, however, is not superseded by the LArr Bill. Sixteen 
such enactments are listed including the national Highways Act, 1956, Special 
Economic Zones Act, 2005 and the railways Act, 1989.6

In terms of federal division of powers and responsibilities, al-
though land acquisition is a concurrent subject,7 both the LArr Bill and the 
LAA provide for a common mechanism for land acquisition by the centre and 
the states.8 With reference to resettlement and rehabilitation, while states are 
mandated to provide for the minimum entitlements under the new bill, they are 
free to legislate to provide for higher entitlements.9

B. TRANSfERS REgULATED By LEgISLATION AND 
‘PUBLIC PURPOSE’

under the LAA, land may be acquired by the government for pub-
lic purpose and separately for companies. Some decisions have, however, held 
that the provisions for acquiring land for public purpose and for companies are 
not mutually exclusive and hence, land may also be acquired for companies for 
public purpose under the Act.10 Public purpose under the §3(e) LAA includes 
the acquisition of land for village sites, town or rural planning, ‘planned devel-
opment’, providing for the residence of poor or landless displaced by natural 
calamities or any government scheme, for carrying out any social welfare and 

5 LArr, §107.
6 Id., §98.
7 constitution of India, 1950, Entry 42, List III, Schedule 7.
8 LArr, §3(e); LAA, §3.
9 Id., LArr, §100.
10 Pratibha nema v. State of Madhya Pradesh, (2003) 10 Scc 626; See also colin Gonsalves, 

Judicial failure on Land Acquisition for Corporations, 14(32) EPW 37 (2010) (which compre-
hensively discusses similar judgments).
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slum clearing schemes, for any ‘other scheme of development’ locating a public 
office or for any corporation owned by the State.

In contrast, the LArr Bill recognises and regulates three modes 
of transfer of land. the first is compulsory sale of land to the State for uses that 
fall under the heads (i) to (v) of the definition of ‘public purpose’.11

the second is a partly-compulsory sale of land that requires the 
prior informed consent of at least 80% of the affected families. Such acquisi-
tions may take place where the benefits accrue to the general public, or for 
the private corporation for the production of public goods or services or for a 
Public-Private Partnership project.12 the third is a private, voluntary sale of 
land of more than 100 acres of land in case of rural areas and 50 acres in urban 
areas.13 the provisions relating to resettlement and rehabilitation apply uni-
formly, and indeed are pre-condition for all of these three transfers.14 crucial to 
the first two modes of transfer is the contentious ‘public purpose’ clause.

the LArr Bill defines public purpose in a relatively narrow 
manner, specifying five heads:15 the first is for strategic purposes for use by 
the union or work vital to the State police or national security, the second is 
for constructing railways, highways, ports, power stations or irrigation pro-
jects, the third is for project affected people, the fourth is for development or 
improvement of rural or urban areas and land required thereby for residential 
purposes of the ‘weaker sections’ and also land for Government administered 
education and health facilities or research projects and the fifth is for residen-
tial use by communities affected by natural calamities and any governmental 
scheme or policy.

C. ThE PROCEDURE fOLLOwED IN ACQUISITION

As with the current LAA, the procedure for acquisition involves 
notification by the district collector and invitation of objections. It is after the 
adjudication of such objections that the acquisition is carried out. the LArr, 
however, adds a preliminary procedure and a bureaucratic framework to ad-
minister such procedure before the collector is involved. this procedure de-
termines whether the land chosen should be acquired with regard to the social 
costs involved in such acquisition.

11 LArr, §3(za) (i) – (v).
12 Id., §3(za) (vi), (vii).
13 Id., §42. 
14 Id., §42 (4), (5), §2 (2). 
15 Id., §3 (za) (i) – (v). 
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1. Social Impact Assessment

the preliminary procedure, only in the LArr Bill, which deter-
mines whether or not a particular area of land should be acquired, consists of 
three phases. First, the Appropriate Government must conduct a Social Impact 
Assessment (‘SIA’) ‘in consultation’ with the Gram Sabha or equivalent body 
in urban areas.16 the SIA must, inter alia, study the nature of public interest 
involved, socio-economic impact on the families, whether the bare minimum 
area of land is being acquired, whether alternate sites have been considered and 
found feasible.17 the SIA report is required to record the views of the affected 
families and to this end, the Appropriate Government must hold a public hear-
ing with the affected families.18

the second stage of this process is the evaluation of the SIA 
report by an ‘Expert Group’ under §7. this expert group will evaluate the SIA 
and examine whether the project serves the stated public purpose, whether it 
is in the larger public interest and whether the costs and adverse impacts of 
the project outweigh the potential benefits. on these grounds, individually, the 
expert group is required to express its opinion as to whether the project should 
be allowed to continue or not.19

the third and final stage is the examination of the initial proposal 
to acquire the land by a committee appointed by the Appropriate Government. 
this committee consists of at least seven members of the executive and not 
more than three non-official experts nominated by the Government.20 the task 
of the committee is to consider whether there is a legitimate and bona fide 
public purpose which justifies acquisition of land, whether the long-term ben-
efits to the general public would justify the costs (in terms of social impact) 
identified by the SIA, whether the minimum required area is to be acquired 
and whether the collector has considered possibility of acquisition of non-agri-
cultural lands as opposed to agricultural and irrigated land.21 the committee, 
under §8, considers the recommendations of the SIA report and the report of 
the Expert Group, and is the final authority to determine the viability of the 
project. this committee also verifies that the consent of the affected families is 
taken in accordance with the second mode of transfer (i.e. partially compulsory 
sale).

16 Id., §4 (1).
17 Id., §4 (2), (3).
18 Id., §4 (4).
19 Id., §7 (1), (5).
20 Id., §7(1).
21 Id., §7(2).
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2. Preliminary notification and Acquisition

under the LAA and the LArr Bill, once the government deter-
mines that land is likely to be to be required for a public purpose, it must issue 
a preliminary notification.22 As per §4, the LAA provides that such notification 
must be issued by the collector, and subsequently, objections regarding the 
acquisition may be raised. §5A provides that such objections shall be heard and 
finally decided by the collector. Subsequently, the government may issue a 
final notification that the land is required for a public purpose and the collector 
may acquire the land as provided under §16, LAA.

According to the procedure in the LArr Bill, the preliminary no-
tification must contain a statement of the nature of public interest involved and 
a summary of the SIA report.23 the notification must be issued within a year 
of the Expert committee report, or the SIA will ‘lapse’ and the procedure must 
be renewed.24 Further, the preliminary notification stands rescinded one year 
after it is issued, if no action is taken pursuant to it. At this stage, §11 provides 
that any persons affected by the acquisition, may challenge the notification, 
objecting to the area and suitability of the land for acquisition, the justification 
for public purpose or the findings of the SIA report. these objections are heard 
and recorded by the collector, who further makes recommendations as to the 
objections. the Government finally decides the claims. Finally, after deciding 
these objections, under §19(1), the Appropriate Government may issue a decla-
ration that the land in question is required for a public purpose. Subsequently, 
the collector must issue another notification that identifies the resettlement 
area and provides a summary of the resettlement and rehabilitation Scheme 
for the affected persons.25 §19(4) states that such a declaration amounts to con-
clusive proof that the land is required for public purpose and the Government 
may commence acquisition of land.

After this final declaration, the collector settles the compen-
sation, rehabilitation and any disputes arising out of the two. under §21, the 
collector must issue a public notice to all persons interested in the land to be 
acquired and require their presence (and allow objections to be raised) to issue 
an award of compensation.26 thereafter, the collector makes an award with 
regard to the compensation payable and the entitlements under the resettlement 
and rehabilitation provisions.27 §37 provides that the collector must ensure that 
full compensation and monetary component of resettlement and rehabilitation 
entitlements are tendered to the affected families within three months and six 

22 LArr, §9; LAA, §4.
23 LArr, §9(2).
24 Id., §9(1).
25 Id., §14(1).
26 Id., §21.
27 Id., §22.
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months respectively from such award. only once the conditions in §37 are ful-
filled will the land vest in the Government.

3. Effect of the urgency clause

under the LAA, land may be acquired by the government in cases 
of ‘urgency’ any time after fifteen days from the publication of the preliminary 
notice even if the collector has not passed any award.28 there is, however, no 
explanation as to in what circumstances this clause may be invoked. In contrast, 
per §38(2) of the LArr Bill, the government may invoke the urgency clause 
only for acquiring the ‘minimum area’ necessary for the “defence of India or 
national security or for any emergencies arising out of natural calamities”.

When the urgency clause is invoked, the government may exclude 
any or all of the provisions of chapter II (relating to SIA) and chapter VI (relat-
ing to resettlement and rehabilitation provisions).29 Before taking possession of 
such land, as with the LAA, the collector must allow 48 hours’ notice to the 
affected persons and pay 80% of the estimated compensation.30 the LArr, 
additionally, provides for another 75% of the market value of the property to be 
paid to a person so displaced.31

D. CALCULATION Of COmPENSATION

the LAA provides that compensation shall be made to persons 
whose land is acquired by award of the collector, which is to be based on the 
market value of the property and other quantifiable losses suffered in the course 
of the acquisition process.32

Similarly, market value is the basis for calculating compensation 
in the LArr. once market value is calculated, together with solatium,33 the 
total amount of compensation equals four times the market value in rural areas 
and two times the market value in urban areas, plus the value of the assets fixed 
to the property in each case.34 the LAA provides that a sum of 30% of the mar-
ket value shall be paid as solatium.35

the market value of the land is calculated on the basis of the mini-
mum value prescribed by law for registration of sale deeds or the average price 

28 LAA, §17.
29 LArr, §38(4); LAA, §9.
30 LAA, §17(3A); LArr, §38(2).
31 LArr, §38(5).
32 LAA, §23.
33 Id., §3, Schedule I.
34 Id., §29(2), Schedule I.
35 Id.,§23.
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of land in the surrounding areas (whichever is higher).36 If this information is 
not available, the state government will fix a minimum price of land based on 
the price in adjacent areas.37 Alternatively, the requiring body (which may be 
a private or state-owned corporation) is allowed to offer shares whose value 
does not exceed 25% of the market value of the land.38 §26(3) provides that 
where such shares are voluntarily accepted by the affected families, they are 
accepted in lieu of compensation and the market value is reduced by the value 
of the shares.

E. REhABILITATION AND RESETTLEmENT

the LAA does not govern the resettlement and rehabilitation 
(‘r&r’) of the displaced, other than the provision for compensation. the reset-
tlement and rehabilitation provisions of the LArr, as discussed above, apply in 
three scenarios; when land is acquired by the government, when a private cor-
poration acquires more than 100 acres in a rural area, and more than 50 acres in 
an urban area and when a private corporation approaches the Government for 
assistance in acquiring a certain portion of land.

the extension of entitlements to persons affected beyond just ti-
tle-holders is perhaps the most important provision of the LArr Bill. the defi-
nition of ‘affected families’ in the LArr includes not just title holders of the 
land that is acquired, but also families whose livelihood is dependent on the ag-
ricultural use of the land (share-croppers, agricultural labourers, tenants) or on 
the other natural resources of the land (hunters, fisherfolk, gatherers).39 It also 
recognises community property rights (‘cPrs’) by including those families 
who have traditional rights under the Scheduled tribes and other traditional 
Forest dwellers (recognition of Forest rights) Act, 2006.40 In urban areas, 
families that have resided on that land for more than three years, and whose 
primary source of livelihood is affected by the acquisition are said to be af-
fected families.41

the first step in the process of r&r begins with the appointment 
of an Administrator for rehabilitation and resettlement. the Administrator is 
primarily in charge of the formulation and execution of the r&r scheme sub-
ject to the supervision of two authorities: the commissioner of rehabilitation 
and resettlement and the Project-level committee on rehabilitation and 
resettlement.

36 Id., §26(1).
37 Id., 26(3).
38 Id. §9, Schedule II. 
39 Id., §2(c).
40 Id., §2(c)(iii).
41 Id.
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the responsibility of the Administrator begins with the publica-
tion of a preliminary notification (under §11, LArr) by the collector. At this 
point, the Administrator must conduct a survey to document the extent of land 
that will be lost, connected livelihoods, as well as the Government buildings, 
public utilities and the infrastructure that will be affected.42 After this survey, 
the Administrator must draw up a draft r&r Scheme, which specifies the en-
titlements of each affected family, the Government buildings and public infra-
structure to be provided in the resettlement Area.43 this draft is then put for a 
public hearing in the Gram Sabha or Municipality.44

the Administrator then sends the draft Scheme to the collector 
along with a record of the claims and objections raised in the public hearing.45 the 
collector then shares the draft for comments and approval with two bodies cre-
ated under the LArr; the first is the resettlement and rehabilitation committee 
and the second is the commissioner for resettlement and rehabilitation. the 
Government must constitute the resettlement and rehabilitation committee 
under the chairmanship of the collector, when the land to be acquired is more 
than 100 acres. the committee is intended to serve as a forum for the partici-
pation of the affected people. It consists inter alia of one representative each of 
the women, Scheduled castes and Scheduled tribes, a voluntary organisation, 
member of Parliament, member of Legislative Assembly and the requiring 
Body. After the committee considers the draft Scheme, it is referred to the 
commissioner for resettlement and rehabilitation. this commissioner is ap-
pointed under §40 of the Bill and it supervises the drafting of the Scheme and 
is responsible for a post-implementation social audit.46

III. tHE currEnt FrAMEWorK ExAMInEd: 
tHE conStItutIonAL And StAtutory 

PoSItIon

the doctrine of eminent domain is traditionally read as the source 
of the State power of compulsory acquisition of land. the first recorded exposi-
tion of this doctrine is in the writings of jurist, Hugo Grotius:

“the property of subjects is under the eminent domain of 
the State, so that the State … may use and even alienate and 
destroy such property, not only in the case of extreme neces-
sity ... but for ends of public utility, to which ends those who 
founded civil society must be supposed to have intended that 

42 Id., §17(1).
43 Id., §17(2).
44 Id., §17(5).
45 Id., §17(6).
46 Id., §40(3). 
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private ends should give way. But it is to be added that when 
this is done the State is bound to make good the loss to those 
who lose their property.”47

Grotius’ doctrine places two constraints on the exercise of the 
power of eminent domain: first, that the acquisition be for the purpose of ‘pub-
lic utility’ and second, that the owner be compensated for the loss of his prop-
erty. Its justification may also be found in liberal political theory, which posits 
that it is the responsibility of the State to protect private property, and at the 
same time, to move society toward higher social good that is achievable by 
political organisation.48 therefore, while private property should be protected 
from State and private interference, sometimes property must be forcibly taken 
by the State. the obligation to protect private property demands that the State 
must pay the owner just compensation. Further, the obligation to act in the 
public good requires that the surplus generated by the transfer be so distributed 
amongst individuals that all gains are assigned to individuals and none remains 
with the State.49 therefore, by providing compensation, the purpose of eminent 
domain is to distribute throughout society the loss inflicted upon the individual 
by the acquisition.50 In the light of this principle, the amount of compensation 
must be such that it places the injured party in as good a condition as he would 
have been if the acquisition had not occurred.51 Eminent domain, conceived 
with these justifications and limitations, is one of the most universally rec-
ognised principles of justice.52 In the regulatory sense, State interference is 
justified to reduce the transaction costs of negotiating with a large number of 
owners53 and to prevent the problem of ‘hold outs’.54

Early cases of the Supreme court show that the court has adopted 
the two Grotian conditions (i.e. public purpose and compensation) in regulat-
ing the exercise of acquisition under the constitution.55 In subsequent cases, 

47 Hugo Grotius, De Jure Belli et Pacis in PRoPERty RiGhts and EminEnt domain 74-75 (1987).
48 RiChaRd EPstEin, taKinGs: PRivatE PRoPERty and thE PoWER of EminEnt domain 3 (1985) 

(Cites John LoCKE, of CiviL GovERnmEnt, which states, “Political power, then, I take to be 
a right of making laws, with penalties of death, and consequently all less penalties for the 
regulating and preserving of property, and of employing the force of the community in the 
execution of such laws, and in the defence of the commonwealth from foreign injury, and all 
this only for the public good”).

49 Id., 5.
50 Joseph cormack, Legal Concepts in Cases of Eminent Domain, 41 yaLE L. J. 221, 224 (1931).
51 Id.
52 J.A.c. Grant, The “higher Law” Background of the Law Of Eminent Domain, 41 yaLE L. J. 

221 (1931).
53 RobERt baLdWin, maRtin CavE & maRtin LodGE, undERstandinG REGuLation: thEoRy, 

stRatEGy, and PRaCtiCE 21 (2011) (which recognizes that high transaction cost is a circum-
stance in which the state may intervene in a private transaction).

54 the problem of holdouts is that some owners may prevent a socially beneficial project from 
being implemented so that they may receive the highest societal surplus.

55 State of Bihar v. Maharajadhiraja Sir Kameshwar, 1952 Scr 889. recently also, the court has 
quoted Grotius in daulat Singh Surana v. First Land Acquisition collector, Supreme court, 
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the Supreme court decided disputes between the government and land owners 
during the post-independence agrarian reform effort. Several issues including 
the grounds for acquisition of land, entitlement to compensation and the ad-
equacy and justiciability of such compensation were decided by the court.56 
Eventually, the 44th Amendment deleted the fundamental right to property al-
together.57 today, the constitutional power of acquisition is linked only to Art. 
300A of the constitution, which provides that the no person shall be deprived 
of his property, without the authority of law.58

In KT Plantations v. State of Karnataka, a constitutional bench 
of the Supreme court was faced with the question of whether the two pre-con-
ditions of public purpose and compensation derived from the eminent domain 
doctrine were to be read in Art. 300-A.59 the court found that while public 
purpose was a condition precedent for invoking Art. 300A, compensation was 
not necessarily one. the right to claim compensation, however, is ‘inbuilt’ in 
Art. 300-A and the lack of compensation or its ‘illusiveness’ must be justified 
with regard to fairness, reasonableness and after having regard to the object and 
purpose of the legislation.60 It has been suggested that Art. 300-A be amended 
to explicitly include these two requirements, and, to guarantee a right to re-
placement land or adequate rehabilitation in the case of acquisition of land from 
the ‘weaker sections’.61 no such amendment has, however, been made yet.

In sum, under the constitution as it stands today, land must be 
acquired by authority of law for a public purpose. Further, the right to claim 
compensation is implicit in it and the lack thereof must be justified by the State. 
However, in practice the inadequate statutory framework, combined with the 
standard of review that the court applies to such cases results in an ineffec-
tive check on the misuse of the power of eminent domain, as will be discussed 
below.

A. PUBLIC PURPOSE

one consistent approach of the judiciary in cases involving jus-
tification of public purpose is to hold that courts are unable to define what 

civil Appeal no. 6756 of 2003 and K.t. Plantation Pvt. Ltd. v. State of Karnataka, AIr 2002 
Kant 365.

56 See A.K. Ganguli, Right to Property: Its Evolution and Constitutional Development in India, 
48 JILI 489 (2006) (which chronicles the judicial decisions and constitutional amendments 
culminating in the 44th Amendment Act).

57 the constitution (Forty-Fourth Amendment) Act, 1978, §2.
58 constitution of India, 1950, Art. 300A.
59 K.t. Plantation Pvt. Ltd. v. State of Karnataka, AIr 2002 Kant. 365.
60 Id. 
61 national commission to review the Working of the constitution, A Consultation Paper on 

Enlargement of fundamental Rights, May 11, 2001, ¶35, available at http://lawmin.nic.in/
ncrwc/finalreport/v2b1-3.htm (Last visited on november 5, 2011).
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public purpose means and that the government is the best judge in this re-
spect.62 Further, public purpose “should not be precisely defined”63 and includes 
anything that furthers “welfare and prosperity of the community or public at 
large”.64 In a decision of a seven-judge bench, the Supreme court held that in 
the review of such purpose “regard is not to be given by any detailed inquiry 
or investigation of facts…the matter has to be examined with reference to the 
various provisions of the Act, its context and set up, the purpose of acquisition 
has to be culled out therefrom”.65 this low threshold means that even a purpose 
by which “even a fraction of the community is benefited”66 is a public purpose. 
thus, the development of infrastructure and land for such industries is a legiti-
mate public purpose.67 In addition, solely specifying that the land was required 
for “development and utilisation of… lands as industrial and residential areas” 
is sufficient proof that it is required for a public purpose.68 In another case 
concerning the acquisition of land for industrial use, the Supreme court held 
that “even if the acquisition of land is for a private concern whose sole aim is 
to make profit, the intended acquisition of land would materially help in saving 
foreign exchange in which the public is also vitally concerned in our economic 
system”.69

B. COmPENSATION

under §23, LAA, compensation is based on the market value of 
the property, which is calculated based on the average price of registered sale 
deeds of similar property in the area. Further, the LAA allows a solatium of 
30% to be paid above the market value. With respect to the ability of the LAA 
to compensate an owner for losses, courts are of the view that the compensation 
provided under the LAA is sufficient to avoid impoverishment or deprivation 
of fundamental rights. the LAA is a self-contained code and is thus exhaustive 
of all of the entitlements of a displaced person.70 once solatium under the Act 
is granted, the question of guaranteeing a job is irrelevant and over-steps the 
boundaries of the Act.71

62 State of Bombay v. r. S. nanji, 1956 Scr 18; dhampur Sugar (Kashipur) Ltd. v. State of 
uttaranchal , (2007) 8 Scc 418; Arnold rodricks v. State of Maharashtra , (1966) InSc 74; 
Laxmanrao Bapurao Jadhav v. State of Maharashtra, (1997) 3 Scc 493; daulat Singh Surana 
v. First Land Acquisition collector, Supreme court, civil Appeal no. 6756 of 2003.

63 daulat Singh Surana v. First Land Acquisition collector, Supreme court, civil Appeal no. 
6756 of 2003.

64 Id. 
65 State of Karnataka v. ranganatha reddy, (1977) 4 Scc 471.
66 Babu Barkya thakur v. State of Bombay, (1961) 1 Scr 128.
67 Sooraram Pratap reddy v. district collector, ranga reddy district, (2008) 9 Scc 552.
68 Arnold rodricks v. State of Maharashtra, (1966) InSc 74 . 
69 Sooraram Pratap reddy v. district collector, ranga reddy district, (2008) 9 Scc 552.
70 Mandi Parishad v. Sohan Lal, (2003) 1 AWc 596.
71 ravindra Kumar v. district Magistrates, (2005) 2 AWc 1650.
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With respect to resettlement and rehabilitation, courts have 
found that entitlements like employment, resettlement or rehabilitation do 
not flow from the fundamental rights of the displaced. In Dau Dayal v. Agra 
Development Authority, the court held that it is not within the scope of the act 
to provide for employment over and above compensation already paid.72 Again, 
in Butu Prasad Kumbhar v. Steel Authority of India Ltd., persons displaced 
by the acquisition of land for a steel mill argued that their right to livelihood 
was violated because they were not provided with employment and were left 
without a source of livelihood after their lands had been acquired.73 the court 
found that as long as their land had been acquired ‘in accordance with law’ by 
the LAA and compensation was paid as prescribed by the Act, there was no 
violation of their fundamental rights and no state was under an obligation to 
provide employment or resettlement.74 In another decision, the Supreme court 
stated that while there was a fundamental right to shelter, persons may be de-
prived of that right in the larger public interest. Further, the obligation to pro-
vide alternate residence to the displaced would mean that the State could not 
acquire any land for a public purpose.75 this is despite the fact that the Supreme 
court has recognised that the right to shelter and livelihood are implicit in the 
right to life under Art. 2176 and that there is a right to monetary compensation 
for the violation of the same.77

In 2003 and later in 2007, the union government formulated the 
national resettlement and rehabilitation policies. these policies, however, did 
not bind the State in any way to provide resettlement or rehabilitation as a mat-
ter of right.78 other parastatal organisations like the national thermal Power 
corporation and coal India Limited have policies for resettlement and reha-
bilitation and departments that implement this policy where a project requires 
displacement. Maharashtra, Madhya Pradesh and Karnataka have passed legis-
lations that provide for resettlement and rehabilitation.79 there, however, exists 
no national legislation that provides a right to resettlement and rehabilitation 
upon displacement.

72 dau dayal v. Agra development Authority, Writ Petition (c) no. 27690 of 1991.
73 1995 Supp (2) Scc 225.
74 Id.
75 new reviera co-op. Housing Society v. Special Land Acquisition officer, (1996) 1 Scc 731.
76 olga tellis v. Bombay Municipal corporation, (1985) 3 Scc 545; chameli Singh v. State of 

u.P., (1996) 2 Scc 549; Shantistar Builders v. narayan Khimalal totame, (1990) 1 Scc 520 
(which recognised the right to reasonable accommodation).

77 M.c. Mehta v. union of India, (1987) 1 Scc 395; Hussain v. State of Kerala, (2000) 8 Scc 139;  
Bhim Singh v. State of Jammu and Kashmir, (1985) 4 Scc 677.

78 national Policy on resettlement and rehabilitation for Project Affected Families, 2003.
79 Maharashtra Project Affected Persons rehabilitation Act, 1999; Karnataka resettlement of 

Project displaced Persons Act, 1987; Madhya Pradesh Pariyojana Ke Karan Visthapit Vyakti 
(Punasthapan) Abhiyan, 1985.
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IV. tHE PoWEr And ProcESS oF 
AcquISItIon: unAddrESSEd concErnS 

As is apparent, the general judicial policy regarding laws related 
to acquisition, compensation, and resettlement and rehabilitation is to defer to 
the decisions of the executive. the standard of review is relatively weak in 
relation to such matters and the procedure and entitlements under the LAA are 
upheld as constitutional and exhaustive. the framework described above does 
not adequately address some of these problems raised by the exercise of the 
power of compulsory acquisition.

A. ACCURATELy ACCOUNTINg fOR SOCIAL COST 
AND ThE PRINCIPLE Of mINImISATION Of 
SOCIAL COST

Even if the term ‘public purpose’ were phrased in a manner that 
included only cases of genuine supervening public interest, it still does not 
account for the social cost80 of acquisition. the public purpose requirement of 
eminent domain is premised on the expectation of societal benefits from the 
acquisition of private land; however, the general framing of the legal discourse 
regulating acquisition seems to suggest that the taking of any land for any of the 
prescribed public purposes is justified. this ignores the problem of social cost: 
it is possible that the losses caused to displaced persons outweigh the potential 
benefits of an acquisition (even after compensation), or that less displacing al-
ternatives are possible, with the same or comparable societal benefits. Public 
interest would only be served if an acquisition ultimately results in societal 
benefit, after accounting for the social cost from acquiring that specific land. 
therefore, in each case, the costs and benefits of the acquisition to society must 
be considered.

It would only be equitable if the principle of societal benefit was 
restated by focusing on the specific land acquired in each case, such that the 
specificity of land required for the attaining the public benefit should justify 
acquisition of land.81 the justification that monetary compensation is sufficient 
to place a displaced person in a ‘pre-acquisition’ position is not enough to ad-
dress these concerns, which is further discussed in Section VI.

80 Social cost wherever mentioned in this paper, is used to distinguish it from the financial costs 
of a project borne by the project proponent such as expenditure on labour, raw material etc. It 
includes all adverse impacts on individuals that would not have been caused but for the acqui-
sition of land or resettlement, including impact on income-earning capacity, social structures, 
cultural identity, political power etc.

81 Sebastian Morris & Ajay Pandey, Reform of Land Acquisition framework in India, 42(22) 
EPW 2083 (2007).
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Simply accounting for social costs, however, may not be sufficient 
to avoid unnecessary displacement. Even if we accept this restated principle, 
acquisition would be justified if the total benefits even marginally outweighed 
the social costs of a specific project. Implicit in this position is that costs must 
be minimised and benefits maximised.82 In practice, however, in attempting to 
do so policy makers fail to consider minimisation of social costs, focusing on 
the financial costs of producing the project.83 this results in unnecessary and 
avoidable displacement. the World Bank and the un Principles on Internal 
displacement, both articulate this principle i.e. acquisition must be avoided 
as far as possible, and where necessary, social costs must be minimised.84 
Exploring alternative projects designs and locations with the principle of social 
cost minimisation in mind would contribute to avoiding displacement.85 For 
instance, with the narmada dam dispute, one estimate showed that increasing 
the dam height by 17 metres would only marginally affect power generation 
and would have no effect on capability to meet irrigation and drinking water 
targets.86 on the other hand, not raising the dam height further would spare ap-
proximately 150,000 people from being displaced.87 clearly, implementing the 
social cost minimisation principle would have avoided unnecessary displace-
ment in this case.

B. PUBLIC PURPOSE

Eminent domain is based on the premise that the benefits of force-
fully taking certain land accrues to the society at large. this is the logic of 
conditioning the exercise of eminent domain on the concept of ‘public purpose’. 
As discussed above, however, a public purpose would be satisfied even when 
a small portion of society was benefitted by an acquisition. thus, the criterion 
of public interest does not account for two issues. First, it does not weigh the 
benefit of acquisition against its social costs. Second, it is indifferent as to who 
benefits from the acquisition. Inevitably, in most projects, the displaced are not 
part of the beneficiaries. It is therefore, required that a more suitable definition 
or control be placed on the purpose of acquisition of land, such that the benefits 
of a project are not solely appropriated by one section of society. this cost-
benefit analysis is discussed in more detail later.

82 david Pearce, methodological Issues in the Economic Analysis for Involuntary Resettlement 
Operations in thE EConomiCs of invoLuntaRy REsEttLEmEnt: QuEstions and ChaLLEnGEs 50, 
55 (1999).

83 Id.
84 un Guiding Principles for Internally displaced Persons; ¶2a, World Bank, operational Policy 

on Involuntary resettlement, oP 4.12, (2001), Principle 7, available at http://go.worldbank.
org/GM0oEIy580 (Last visited on november 5, 2011).

85 Pearce, supra note 82, 55.
86 International rivers, New Independent Review Documents failure of Narmada Dam, June 11, 

2008, available at http://www.internationalrivers.org/blog/peter-bosshard/new-independent-
review-documents-failure-narmada-dam (Last visited on november 5, 2011) (quoting a study 
conducted by the tata Institute of Social Science).

87 Id.
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C. EQUALITy

the law as it stands is likely to promote an outcome that rein-
forces existing positions of social inequality. In Kelo v. City of New London, 
the uS Supreme court was to decide whether the uS constitution’s “takings 
clause”88 (which provides that property can be acquired for public use) meant 
that property could be acquired for redevelopment by private companies.89 
the court ultimately allowed this interpretation but a dissenting judge, Justice 
o’connor, captured the injustice latent in such a power. She held that the ruling 
would mean that all private property is equally liable to be acquired, but that 
the consequences would not be random.90 the beneficiaries would likely be 
“those citizens with disproportionate influence and power in the political pro-
cess, including large corporations and development firms. As for the victims, 
the government now has license to transfer property from those with fewer 
resources to those with more”.91

Similarly, in the context of the LAA and with the limited scrutiny 
courts apply to acquisition, there are no fetters on the State’s discretion to ac-
quire land from those who are most adversely affected by loss of land. this is 
a real problem in India, where members of the Scheduled tribes make up over 
40% of the displaced, although they constitute only about 7.5% of the national 
population.92 While about 22% of dams constructed between 1951 and 1970 
were in tribal areas, between 1971 and 1990, around 60% of dams constructed 
or under construction were in tribal regions.93 the current framework, in its 
uniform treatment of all the displaced, prima facie, would seem to violate the 
requirement of substantive equality (or equality among equals) under Art. 14 
of the constitution.94

D. NON-RECOgNITION Of ALL STAKEhOLDERS

Another problem with the current legal framework is the non-
recognition of people other than the legal owners of the property. Acquisition 
displaces many people who are economically dependent on the land, but are 
not actual owners. However, under the current regime, only owners are recog-
nised as ‘displaced persons’ or ‘affected persons’. consequently, only they are 
entitled to compensation or resettlement under law. therefore, share-croppers, 

88 Fifth Amendment to the united States constitution (“no person shall be … deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for public 
use, without just compensation”).

89 Kelo v. city of new London, 545 uS 469.
90 Id., dissenting opinion of Justice Sandra day o’connor. 
91 Id.
92 CommissionER of sChEduLEd CastEs and tRibEs, tWEnty-ninth REPoRt, 1990.
93 central Water commission, register of Large dams in India, 1990.
94 constitution of India, 1950, Art. 14; See e.g. Ashoka Kumar thakur v. union of India, (2008) 

6 Scc 1.
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artisans, fisher folk, hunter-gatherers etc. are not compensated for the loss of 
livelihood that acquisition may cause. the necessity of including persons other 
than property owners has increased in recent years because many large scale 
projects have deprived people of their livelihoods but left their property un-
touched, thereby disqualifying them from compensation and resettlement.95 In 
addition, the law does not recognise persons who have interests in community 
owned property rights (‘cPr’). the social costs of land acquisition in rela-
tion to such persons are externalised. Moreover, for effective participation in 
decision-making, all stakeholders must be identified.

E. PARTICIPATION IN ThE DECISION-mAKINg 
PROCESS AND AUTONOmy

under the current framework governing land acquisition, there 
are no opportunities guaranteed by law for public participation in decision-
making. In case of large dams, evidence suggests that the most unsatisfactory 
social outcomes are linked to cases where affected people played no role in 
the process of planning and resettlement.96 there is no reason to suggest that 
this is not true of other projects as well; local participation would help reduce 
confrontations, social impact and project delays.97 Participation would change 
the purely top-down approach of planning and increase insight into local condi-
tions including environmental, cultural or social factors that may change dur-
ing the project.98 Several advocacy groups,99 statements of international human 
rights law,100 and operational protocols of international financial institutions,101 
recognise that participation in decision-making empowers the displaced and 
leads to more equitable and cost-effective outcomes. this is not to say that the 
judiciary is always responsible for the kind of problems that are attributed to 
the legal framework governing acquisition. Indeed, not all questions can be de-
cided by courts without stepping into the realm of legislating or policy making. 
regardless, the framework for acquisition still raises some important questions 
about justice, a few of which were introduced above. the following section 

95 Fernandes, supra note 1, 1191.
96 World commission on dams (Wcd), Dams and Development: A New framework for 

Decision-making, November 2000, available at http://www.unep.org/dams/Wcd/report.asp 
(Last visited on november 5, 2011); thayER sCuddER, thE futuRE of LaRGE dams 68 (2005).

97 dolores Koenig, Enhancing Local Development in Development-induced Displacement 
and Resettlement Projects in dEvELoPmEnt-induCEd disPLaCEmEnat: PRobLEms, PoLiCiEs and 
PEoPLE 125-128 (2006).

98 Id.
99 Wcd REPoRt, supra note 96; unEP dams and development Project, Dams And Development: 

Relevant practices for Improved Decision-making, available at www.unep.org/dams (Last 
visited on november 5, 2011). 

100 un PRinCiPLEs, supra note 84, Principle 7, ¶3; convention concerning Indigenous and tribal 
Peoples in Independent countries, September 5, 1991, ILo convention no. 169, Art. 16.

101 WoRLd banK, invoLuntaRy REsEttLEmEnt souRCEbooK PLanninG and imPLEmEntation in 
dEvELoPmEnt PRoJECts 123-152 (2004); asian dEvELoPmEnt banK, handbooK on REsEttLEmEnt: 
a GuidE to Good PRaCtiCE 39-46 (1998).
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analyses these and more problems and looks at how the LArr Bill addresses 
them, and whether it does so effectively.

V. tHE LArr BILL And rEGuLAtIon oF 
AcquISItIon

A. ACCOUNTINg fOR ThE SOCIAL COSTS Of 
ACQUISITION

1. A theoretical Framework for cost Accounting

the decision to acquire land must result in a social state that bal-
ances the interests of the displaced and the benefits of the changed use of land to 
the public at large. Welfare economics proposes different concepts of efficiency 
for evaluation of social states. one of these approaches is that of a ‘Pareto im-
provement’. A Pareto improvement is a change by which at least one person in 
society is in a better position, without making anyone worse off as a result.102 In 
the context of land acquisition, however, displaced persons are almost always 
made worse off, and so the Pareto criterion, while it may be ideal, cannot be 
applied to evaluating social change of this kind. to apply this principle to a 
wider set of social states, the ‘Kaldor-Hicks’ compensation principle is used.103 
this principle requires first a measurement of the aggregate ‘willingness to 
pay’ (‘WtP’) (i.e. how much each individual will pay in monetary terms for 
the social change) of the individuals who benefit from the social change (this is 
its aggregate benefit).104 then, the aggregate of the WtP for the social change 
to not take place is measured i.e. the WtP of the persons who do not wish 
the change to take place is measured. this represents the costs of the social 
change. If the aggregate benefits outweigh the costs, then the change is socially 
preferred. this is because the beneficiaries can compensate the others for their 
losses, and still have some gains left over from the change.105 this forms the 
basis for the cost-benefit analysis used in the evaluation of the merits of a social 
state resulting from an acquisition. In applying it, the aggregate WtP of the 
displaced persons is compared with the aggregate WtP of the beneficiaries, 
and if the WtP of the displaced persons is higher, then the acquisition should 
not take place and vice-versa.

102 KLaus mathis, EffiCiEnCy instEad of JustiCE? 33 (2009).
103 Id. (this principle would be satisfied even if compensation was not actually paid, but in the 

context of displacement, actual payment of consideration is usually treated as necessary).
104 david Pearce & timothy Swanson, The Economic Evaluation of Projects involving forced 

Population Displacements in Can ComPEnsation PREvEnt imPovERishmEnt? 100 (2008). See 
also ravi Kanbur, Development Economics and the Compensation Principle, 55 int. soC. sCi. 
J. 27 (2003).

105 Id., Kanbur.
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2. the LArr Bill: deciding When Benefits outweigh costs

under the current LAA, the only normative yardstick to deter-
mine whether an acquisition is permissible is whether it is for a public pur-
pose or not. the new LArr Bill, as discussed above, introduces the SIA and 
a mechanism to determine whether acquisition is justifiable having regard to 
social costs, along the lines of the Kaldor-Hicks cost-benefit analysis model. 
the LArr provides that the SIA study is a necessary condition for the govern-
ment to initiate acquisition proceedings. It must include a public hearing and 
participation by the Gram Sabha, and it is mandated to take into consideration 
a wide number of factors to determine the social impact of the acquisition. this 
report is evaluated by an independent group of experts on the subject and their 
opinion is sought as to whether the project truly serves a public purpose, and 
“whether the potential benefits outweigh the costs and adverse impacts on the 
affected”.106 the committee that finally decides on the matter of acquisition is 
comprised of at least seven administrative officers and three non-governmental 
experts. this committee then examines whether “the public purpose … shall 
on a balance of convenience and in the long term, be in the larger public in-
terest so as to justify the social impact as determined by the Social Impact 
Assessment (emphasis added).”107

these provisions of the LArr Bill are exemplary because they, 
for the first time, create a mechanism whereby the justifiability of an acquisi-
tion is weighed against its social costs. the criteria that the SIA must consider 
are wide-ranging and comprehensive.108 It is, however, problematic on two 
fronts. the first is the issue of participation. As per the LArr Bill, the Gram 
Sabha and the affected persons are ‘consulted’ only at the stage of preparation 
of the SIA by the government. the manner and time of the process of consulta-
tion with the Gram Sabha is not provided in the Bill and ‘may be prescribed’.109 
the only consequence that is apparent from the statute is that their objections 
are recorded in the SIA report prepared by the government.110 the evaluation 
is also carried out by experts that the government nominates. the committee, 
which makes the final decision regarding acquisition, does not have any repre-
sentatives of the affected persons. Further, the constitution of the committee 
is not equal. It must consist of at least seven officials. While there is no limit to 
the number of bureaucrats that can be a part of it, there is a maximum limit of 

106 LArr, §7(5).
107 Id., §8(2)(b). 
108 LArr, §4(4) (they include impact on public and community properties, assets and infra-

structure particularly roads, public transport, drainage, sanitation, sources of drinking water, 
sources of water for cattle, community ponds, grazing land, plantations, public utilities such 
as post offices, fair price shops, food storage godowns, electricity supply, health care facili-
ties, schools and educational or training facilities, anganwadis, children parks, places of wor-
ship, land for traditional tribal institutions and burial and cremation grounds).

109 LArr, §4(1).
110 LArr, §5.
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three experts (again, who are nominated by the government) that can form part 
the committee.

A related problem with such low level of participation in the 
decision-making process is the lack of transparency. At all stages of the SIA, 
the State is the only entity that controls what information makes its way into 
the decision-making process as an input. the expert committee, even if one 
were to assume that it was a legitimate and independent contributor to the SIA, 
only has the opportunity to ‘evaluate’ the contents of the SIA report, which is 
drawn up by the government.

the LArr Bill thus, exclusively allows meaningful participation 
to government-appointed experts and bureaucrats. Such a strategy of selective 
inclusion in decision-making privileges one form of expertise at the expense 
of others.111 therefore, externally imposed expertise and rationality decides 
what is technically adequate to be included as an input and how assessment 
is made, thereby excluding local knowledge, expertise and concerns.112 the 
‘techno-scientific governance language’ that such an assessment will inevi-
tably be couched in, will require ‘social translation’ and adaptation, which in 
the context of a diverse linguistic country like India is a major hurdle to public 
participation in such decisions.113

the third problem is the potential for arbitrariness in the final 
determination by the committee. In the provisions relating to the evaluation 
of the SIA by the expert body, the statutory language is clear on the criteria 
for failure of a proposed acquisition. It states that the body should recommend 
acquisition only if it is satisfied that the project will serve the stated public pur-
pose, that it is in larger public interest and that the potential benefits outweigh 
the costs and adverse impact.114 By contrast, when the committee is to judge 
the decision of acquisition, it must ensure that the project “on a balance of con-
venience and in the long term, be in the larger public interest so as to justify 
the social impact”115

there are therefore, two different standards on which the acqui-
sition is judged, and by two different bodies. the first standard is clear, and 
falls within the general theoretical framework of the cost-benefit analysis. It 
must decide whether the project actually serves public interest and whether 
the potential benefits outweigh the costs. the committee’s standard which fi-
nally decides on the acquisition is, however, more confusing. the ‘balance of 

111 the cost-Benefit Analysis dilemma: Strategies and Alternatives, 36(21) EPW 1824, 1825 
(2001).

112 Id.; See also upendra Baxi, what happens Next is Up to you: human Rights at Risk in Dams 
and Development, 16 am. u. int’L L. REv. 1507, 1526 (2001).

113 Id., 1525.
114 LArr, §7(4).
115 LArr, §8(2)(b).



 LAND ACQUISITION BILL, 2011 239

April - June, 2012

convenience’ that it must consider is not clear. What factors does the committee 
consider when deciding where the balance of convenience lies? there is also 
the question of why convenience should be relevant at all in the committee’s 
decision. the costs and benefits are already clearly analysed by the SIA and 
has been evaluated by the expert committee. It is not clear what the ‘conveni-
ence’ yardstick adds to the decision-making process and why it should. It seems 
reasonable to presume, in light of the review of judicial decisions concerning 
acquisition above,116 that a court reviewing a decision of the committee may 
defer to its decisions simply because of the vagueness of the phrase ‘balance 
of convenience’. these difficulties undermine the process of assessing social 
costs in the first place and allow for decisions that are not necessarily based on 
valid considerations. It permits arbitrariness to creep into the decisions con-
cerning the justifiability of acquisition.

3. Methodological concerns: Limitations of the cost-Benefit 
Analysis

Another issue with this kind of social cost assessment, and which 
goes to the root of the Bill’s SIA provisions, is the shortcomings of the method 
itself. cost-benefit analysis, as explained above, is aggregative in nature. Social 
costs are calculated by adding the social costs to each individual and the net 
figure represents the compensation payable, which is then divided amongst 
the displaced equally. What this masks is the incidence or distribution of cost, 
which results in inequality amongst those affected by acquisition.117 Some of 
the displaced could be more vulnerable to the risks of displacement but the 
cost to such individual families could be offset by a larger benefit to another.118 
For instance, women,119 children or disabled persons would lose more due to 
displacement than other affected persons would, but their losses could be offset 
per the cost-benefit methodology. It has been suggested that distribution sensi-
tive weights can be used to solve this problem, but in practice, they are almost 
never used.120 In any case, the LArr Bill does not incorporate any provisions 
to remedy these distributional concerns.

116 See text at note 63. 
117 Michael cernea, Risks, Safeguards, and Reconstruction: A model for Population 

Displacement and Resettlement in RisKs and REConstRuCtion: ExPERiEnCEs of REsEttLERs and 
REfuGEEs 47 (2000); cass Sunstein, Is Cost-Benefit Analysis for Everyone?, 53 admin. L. REv. 
299, 308 (2001); Amartya Sen, The Discipline of Cost-Benefit Analysis, 29 J. LEGaL stud. 
931, 951 (2000) (which argues that the equity claims of mainstream cost benefit analysis are 
‘mostly bogus’).

118 Id, Cernea.
119 See generally Enakshi thukral, Development, Displacement and Rehabilitation: Locating 

gender, 31 (24) EPW 1500 (1996) (which argues that women bear higher costs than men in 
projects that involve forced displacement).

120 Sen, supra note 117, 951; Little & Mirrlees, Project Appraisal and Planning Twenty years 
On in PRoCEEdinGs of thE WoRLd banK annuaL ConfEREnCE on dEvELoPmEnt EConomiCs 20 
(1990) (showing that although distributional weights were a requirement in all World Bank 
projects, they were almost never used because of financial pressures). 
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cost-benefit analysis is also criticised as being skewed against 
the poor. Since, persons of low income groups do not have a high ability to pay, 
they may not be willing to pay much for goods from which they would greatly 
benefit.121 on the other hand, the high income groups have a higher ability 
to pay and therefore, may be willing to pay higher for a reduction in risk.122 
Further, the use of currency as a medium of comparison may not be commensu-
rate to actual interest at stake. A loss of one rupee may be more important than 
a gain of the same amount, even where the gains and losses accrue to people 
with the same income or wealth.123 consequently, there is a fundamental asym-
metry between the value of a loss of welfare to the displaced and the value of a 
benefit gained instead.

B. ThE PRINCIPLE Of SOCIAL COST mINImISATION

the LArr Bill seems to incorporate the principle of social cost 
minimisation in various provisions. one of the considerations of the SIA is 
whether the land required is the ‘absolute bare-minimum’ needed for the pro-
ject and whether alternate sites had been considered and found infeasible.124 
the expert group, which evaluates the SIA also considers whether the area in 
question is the least displacing option from the alternative sites. Finally, in the 
provisions relating to the mandate of the committee, the LArr Bill provides 
that the committee is to recommend “such area for acquisition which would 
ensure minimum displacement of people, minimum disturbance to the infra-
structure, ecology and minimum adverse impact on the individuals affected”.125 
It is clear that the LArr Bill tries to incorporate the principle of least displace-
ment. the changes that are most significantly able to reduce the adverse ef-
fects of a project, however, are changes that can be made to the project design 
itself.126 Authorities initiating acquisition, also known as the requiring Bodies, 
are not likely to make efforts to find the least displacing project design, and on 
the contrary have shown a tendency to acquire more land than is required.127 
the LArr Bill clearly states what the level of involvement of these committees 
is with the requiring Body (usually State owned corporations or private com-
panies). In the absence of effective involvement of an overseeing body at the 
stage of project design, the social cost minimisation is unlikely to be pursued.

121 Sunstein, supra note 117, 307.
122 Id.
123 Pearce, supra note 82, 57.
124 LArr, §4(2)(e).
125 Id., §8(3).
126 Pearce, supra note 82, 55-56.
127 Walter Fernandes, Rehabilitation as a Right: where is the Policy?, 55(2) soCiaL aCtion 123.
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C. RECOgNITION Of AffECTED PERSONS

the LArr Bill takes a major step forward in recognising all the 
parties affected by an acquisition. In §3(c), the LArr Bill recognises that ‘af-
fected persons’ include persons who are not owners, but depend on the acquired 
area and its natural resources for their livelihood, tribals and traditional forest 
dwellers whose cPrs are affected and in urban areas, families who have re-
sided in an area for more than three years and whose livelihood is affected by 
the acquisition of land. thus, the LArr recognises that the owners of property 
are not the only people affected by the acquisition of land. this represents a 
progressive shift in acquisition policy, whereby all vulnerable groups who are 
affected by the acquisition are recognised and eligible for compensation, reset-
tlement and rehabilitation.

D. PARTICIPATION

the issue of participation has already been covered in the sections 
discussing the SIA and the mode of acquisition based on consent. In relation 
to the SIA procedure, there is very little scope for participation; at best, the 
displaced are ‘consulted’ and their views taken on record. the International 
Association for Public Participation classifies practices of public participation 
(in order of greater public impact) as to inform, consult, involve, collaborate, 
and empower.128 In the instant case, the level of participation would fall in the 
(very basic) first and second categories, where at the most, people are informed 
and their views are heard.129 the displaced persons, however, do not have the 
ability to influence the decision or make sure that the decision is affected by 
their views. We have shown how participation is considered to improve out-
comes for the displaced and for developers, however, the nature of participa-
tion provided in the LArr Bill would clearly not result in any meaningful 
benefits. on the contrary, it would tend to marginalise affected persons from 
the decision-making process, while giving the impression of something to the 
contrary.

VI. coMPEnSAtIon, rESEttLEMEnt And 
rEHABILItAtIon: ASSESSInG tHE ProBLEMS 

oF tHE currEnt FrAMEWorK

Inseparable from the process of acquisition is the process of com-
pensating the displaced for the loss of land and providing for resettlement and 
rehabilitation. this is a much more complex process because it varies from one 
project to another depending on the nature of land acquired, the kinds of social 

128 International Association for Public Participation, IAP2 Spectrum of Public Participation, 
available at http://www.iap2.org.au/resources/spectrum (Last visited on november 5, 2011).

129 Id.
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and cultural structures affected by displacement, particular vulnerabilities of 
the displaced and other factors. While it is not possible to define exhaustively 
what a resettlement policy should achieve in each case, we borrow from the 
Impoverishment risk and reconstruction (‘Irr’) Model to propose a general 
framework for resettlement applicable to all cases. We then analyse the current 
framework and see how far it goes to provide adequate resettlement in light of 
this model.

A. DETERmININg whAT A RESETTLEmENT POLICy 
ShOULD DO: ThE ImPOvERIShmENT RISK AND 
RECONSTRUCTION mODEL fOR RESETTLEmENT 

the Irr model developed by Michael cernea,130 is a model used 
to explain and prevent impoverishment caused by the displacement process.131 
It has been adopted by the World Bank and other international financial institu-
tions and has also been mentioned in a number of studies on displacement and 
impoverishment,132 particularly in analysing the resettlement policy in India.133 
the Irr model posits that (from extensive empirical findings) eight broad risks 
of impoverishment are likely to be created by a project involving displacement; 
those are landlessness, joblessness, homelessness, marginalisation, increased 
morbidity and mortality, food insecurity, loss of access to cPrs and social 
disarticulation.134 these risks are not exhaustive of all possible outcomes of 
displacement, and indeed, in light of India’s displacement experience, research-
ers have also added the risk of loss of education of the displaced children.135 
reconstruction is a reversal of this impoverishment process and should pro-
ceed along the same variables or risks. the Irr Model suggests policy meas-
ures that should form part of the reconstruction model. Some of such measures 
are as follows:

130 Michael cernea became the first anthropologist to be employed by the World Bank in 1974 
and until 1997, worked as the Bank’s Senior Adviser for Sociology and Social Policy. 

131 Michael cernea, Risks, Safeguards and Reconstruction: A model for Population Displacement 
and Resettlement in RisKs and REConstRuCtion ExPERiEnCEs of REsEttLERs and REfuGEEs 11 
(2000) (which also reviews other existing models).

132 Wcd REPoRt, supra note 96, 103; W. CouRtLand Robinson, RisKs and RiGhts: thE CausEs, 
ConsEQuEnCEs, and ChaLLEnGEs, oCCasionaL PaPER sERiEs, thE bRooKinGs institution-sais 
PRoJECt on intERnaL disPLaCEmEnt of dEvELoPmEnt-induCEd disPLaCEmEnt 11 (2003). 

133 cernea, supra note 131, 52; Lakshman Mahapatra, Testing the Risk and Reconstruction model 
on India’s Resettlement Experiences in thE EConomiCs of invoLuntaRy REsEttLEmEnt 190 
(1999) (which also lists other studies on Indian policy regarding resettlement that have used 
the Irr model).

134 cernea, supra note 131, 24 (cernea uses the sociological concept of risk to indicate the pos-
sibility that a certain course of action will trigger future injurious effects).

135 Mahapatra, supra note 133, 218. 
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1. Land-based resettlement and re-employment

Land-based resettlement and employment are the most impor-
tant means of reconstructing the livelihood of displaced persons. Acquisition 
of land removes the main foundation of the productive system, commercial 
activities, and an important source of capital.136 In India, loss of land is consid-
ered the most important cause of impoverishment after displacement.137 this 
is particularly true in the case of tribals who traditionally depend on cPrs 
for their livelihood. Jobs may be lost because of landless labourers losing ac-
cess to lands owned by others for work or self-employed producers (artisans, 
craftsmen) losing access to their market, or urban displaced persons losing their 
jobs in industries because of relocation.138 reconstruction must ensure that dis-
placed persons are able to access and own land, and find employment. Such 
employment must be long-term and suited to their skills. In some cases, they 
may require to be trained for certain productive skills.

2. House reconstruction, improved healthcare and adequate 
nutrition

Loss of shelter is usually a temporary condition for most dis-
placed. Some projects, however, result in a permanent state of homelessness. 
this is accompanied by cultural alienation and status deprivation that is a result 
of losing homes.139 In addition, some cases are marked by a sudden change 
in patterns of agriculture. Also the process of relocation increases the risk to 
health and nutrition.140

3. Social Inclusion, restoring access to community resources and 
rebuilding community networks

the Irr model speaks of marginalization as a process where 
there is a reduction in the economic power of families. this is because many 
displaced people are unable to utilise their skills at the new location; thus, hu-
man capital is lost. Economic marginalization is also accompanied by social 
and psychological marginalization, through a drop in social status.141

Further, the identification and assessment of these risks should 
also depend on inputs from the displaced themselves. Participation in the 

136 cernea, supra note 131.
137 Id.
138 Id. 
139 Id.
140 Id.
141 Id.
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reconstruction process is necessary to include risks and threats as they identify 
and perceive them.142

B. ASSESSINg ThE CURRENT fRAmEwORK fROm 
ThE IRR PERSPECTIvE

the LAA and the current constitutional discourse are premised 
on the belief that monetary compensation alone is sufficient to negate the social 
cost of acquisition borne by displaced persons. We have described in Section 
III.B how compensation under the LAA is based on the market value of the 
property and the quantum of compensation is not usually subject to review 
by courts. We argue here that the current regime does not completely insure 
against the enumerated risks of displacement because the quantum and nature 
of compensation is not a just recompense for the actual costs of displacement 
and in any case, monetary compensation alone is never sufficient to account for 
social costs of acquisition.

1. the quantum of compensation is not sufficient

the manner of determination of market value usually makes it 
an inaccurate representation of the value of the land. this is because market 
value of a property is calculated in comparison with recently registered sale 
deeds from same region. In rural areas, however, there are very few recorded 
land transactions, sometimes as few as net transactions of one acre a year.143 
Further, most of these sales would be distress sales, not reflecting the value 
of a voluntary and free bargain.144 Where rural land transactions are not re-
corded in accordance with procedure, the default value set by the state ap-
plies.145 consequently, in most cases, the collector or the state will be the final 
judge of the market value of the property. Moreover, even if the market value 
is ascertainable from sale deeds, they would almost always be an undervalua-
tion of the actual transaction. often, the recorded price is almost half as much 
as the actual price at which the land was purchased.146 In addition, when land 
in Scheduled Areas is to be acquired it is impossible to properly determine the 
market value because transfer of such lands is prohibited by law.147

142 chris de Wet, Risk, Complexity and Local Initiative in forced Resettlement Outcomes in 
dEvELoPmEnt-induCEd disPLaCEmEnt: PRobLEms, PoLiCiEs and PEoPLE 180, 190 (2006).

143 Sanjoy chakravorty, A Lot of Scepticism and Some hope, 46(41) EPW 29 (2011).
144 Id.
145 Id.
146 KM reddy, The Political Economy of Compensation in thE EConomiCs and PoLitiCs of 

REsEttLEmEnt in india 81, 87 (2006).
147 Id.



 LAND ACQUISITION BILL, 2011 245

April - June, 2012

2. Monetary compensation alone is always insufficient

Some of the core problems with monetary compensation have al-
ready been pointed out above. We have argued that the framework of cost-ben-
efit analysis itself is regarded as flawed: costs to vulnerable displaced persons 
can be offset by benefits to other displaced persons, it values benefit to the rich 
higher than costs to the poor and it cannot account for the intangible losses of 
displacement.148 therefore, where the method of assessing costs itself is flawed, 
the payment of proportional compensation is bound to be insufficient.

Further, compensation is based wholly on market value, which 
assesses the value of land only as a commodity. Land is a source of livelihood 
to people, including the non-owners of that land such as artisans, barbers, agri-
cultural labourers or nomads.149 Where compensation is calculated only based 
on the land’s value as a commodity, it neither encapsulates its value as a source 
of livelihood nor does it account for the replacement cost of such land.150

Another problem with market value-based compensation is the 
fact that it does not fully account for the cost incurred to replace the asset that 
is acquired. the compensation only accounts for how much the land is worth, 
not how much it would cost to acquire another piece of land of the same or com-
parable utility. therefore, it is suggested that compensation should be provided 
for the cost of replacing the asset or the ‘replacement cost’.

Besides, the process of securing compensation also has a bear-
ing on the adequacy of compensation. Principles of fairness mandate that the 
persons whose property is expropriated have the opportunity to advance his or 
her own valuation of the property before an impartial tribunal.151 Such a tribu-
nal, being independent from the State, will be able to arrive at a compromise 
between the values assessed by the State and the displaced person. An affected 
person is then allowed to make a case for his or her perceived value of the prop-
erty, irrespective of commercial valuation.152 Indeed, it is suggested that the 
right to a third-party review is the democratic procedure that guarantees the 
existence of the right itself.153 under the LAA, however, the assessment of com-
pensation is done by the same entity (the collector) that condemns the property 
in the first place. this bars the opportunity for affected persons to make a case 
for a just compensation before an independent body, and leaves a considerable 
amount of discretion in the hands of the executive.

148 See supra Section V.A.
149 Walter Fernandes, Is Compensation Up to its functions? in Can ComPEnsation PREvEnt 

imPovERishmEnt? 181 (2008). 
150 Id.
151 Pearce & Swanson, supra note 104, 103.
152 Id.
153 Id.,106.
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VII. tHE LArr BILL: PrEVEntInG And 
MAnAGInG tHE rISKS oF IMPoVErISHMEnt

the LArr Bill does embody for the first time, statutory guaran-
tees for resettlement and rehabilitation. this section evaluates the provisions 
of the LArr Bill with reference to the Irr model and the problems identified 
with the current framework to examine whether it results in an improvement in 
the ‘post-acquisition social and economic status’ of the displaced as promised 
in its preamble.

A. mONETARy COmPENSATION IN ThE LARR BILL

the provisions relating to monetary compensation in the LArr 
Bill suffer from the same shortcomings as those of the current LAA. the 
compensation is based on the market value of the land, which is based on the 
sale deeds for similar land in the same region or on the value set by the gov-
ernment.154 As pointed out above, such valuations are hardly ever accurate. 
Further, this would mean that the same body is assessing and acquiring the land 
in question, precluding an independent third-party appraisal of the value of the 
land. For instance, in the first draft of the LArr Bill released by the Ministry 
of rural development, the market value was to be multiplied by ‘three’ in rural 
areas.155 However, in the current draft, the multiplier for rural areas is ‘two’.156 
this suggests that this multiplication for assessing compensation payable is not 
based on any nexus to the actual costs suffered by the owner of that property. 
A just compensation can almost never result from such an arbitrary method of 
valuing land.

In addition, to market-value based compensation, a subsistence 
allowance of rs. 3,000 is due to each affected family for a period of one year. 
Sc/St persons are entitled to a lump sum of rs. 50,000 in addition to this al-
lowance. Each family is entitled to a one-time resettlement allowance of rs. 
50,000.157

B. NON-mONETARy ENTITLEmENTS IN ThE LARR 
BILL

the LArr Bill for the first time provides non-monetary means 
of reconstruction. It provides for one house (as per Indira Awas yojana 

154 LArr, §26.
155  Ministry of rural development, Draft Land Acquisition, and Rehabilitation & Resettlement 

Bill, July 27, 2011, available at www.rural.nic.in/sites/downloads/policies/Final.pdf (Last vis-
ited on november 5, 2011).

156 LArr, Schedule I.
157 Id.
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specifications) for persons who have lost their houses in an acquisition.158 Each 
member of an affected family would be offered employment for at least mini-
mum wage or a choice between a lump sum amount and an annuity.159 the Bill 
also provides that families who have lost agricultural land shall be entitled to 
a minimum of one acre of land in the command area of an irrigation project 
when land is acquired for such purpose.160 Further, in cases of irrigation or 
hydroelectric projects, the affected families may be allowed fishing rights in 
the reservoirs. In the event that land is acquired for urbanisation, 20% of the 
developed land will be allocated for affected families, in proportion to the land 
they previously owned.161

Some caveats must, however, be pointed out in these provisions. 
the provision for ‘land for land’ applies only in case of irrigation projects and 
even then, it is limited to one acre. Even with land that is given to the displaced 
as part of an urbanisation project, an equivalent amount is deducted from their 
monetary compensation.162 In effect, families end up paying for such land. 
Further, the entitlements of employment only apply “where jobs are created 
through the project”.163

therefore, it is clear that the LArr Bill does not see non-mone-
tary safeguards as an absolute entitlement of the displaced. Jobs and land are 
only provided in certain limited conditions. Such a reconstruction process is 
not sufficient to manage the risks of unemployment, landlessness and overall 
impoverishment.

VIII. concLuSIon

the LArr Bill represents a change in the legislative approach 
to land acquisition. the Bill introduces for the first time provisions for social 
impact analysis, recognises non-owners as affected persons, a mode of acquisi-
tion requiring consent of the displaced and statutory entitlements for resettle-
ment. In addition, it has restricted the grounds on which land may be acquired 
under the urgency clause. In doing so, it has recognised some of the problems 
arising out of land acquisition and shifted the baseline of debate and discus-
sion on acquisition policy. the recognition of problems is, however, one thing 
and the provision of appropriate policy solutions is another. We have argued 
that the LArr Bill is still problematic in many aspects. In relation to the deci-
sion of acquisition, we have pointed out that the SIA process still allows for 
arbitrary decision-making and does not meaningfully allow affected parties to 

158 LArr, Schedule I.
159 LArr, Schedule II, §30 (1), 37(1) and 98(3).
160 Id.
161 Id.
162 LArr, Schedule II.
163 Id.
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participate in that process. the principle of social cost minimisation is recog-
nised, but no meaningful way of implementing it has been proposed. With re-
spect to its provisions for resettlement and rehabilitation, the Bill still continues 
to use the market value for determining compensation like the LAA, while non-
monetary safeguards are contingent on the willingness of the government to 
provide them or exist only in certain circumstances. Moreover, the LArr Bill 
does not supersede other legislations governing acquisition and resettlement, 
leaving acquisition a legislatively fragmented and project-based process. For 
these reasons, the LArr Bill needs to be reconsidered when it is next placed 
before the Lok Sabha.


