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The global business environment is increasingly concerned with reducing
cost and increasing efficiency and legal process outsourcing (‘LPO’) is
proving to be the perfect vehicle to achieve this. India has emerged as the
most favourable destination amongst legal outsourcers as its developing
economy, convenient time-zone, and large population of English-speaking
and common law trained lawyers create unmatched cost incentives.
Furthermore, LPO services are no longer restricted to providing administrative and support services as their role has expanded to include research,
legislative tracking and analysis, and document drafting. Despite the promising growth exhibited by the LPO sector, this paper seeks to explore the
future prospects of the LPO firms, in terms of regulation, due to the host of
legal and ethical concerns generated by legal outsourcing.

I. INTRODUCTION
The growth of LPO as a model reflects the increasing corporatization of the legal profession. This has raised some significant questions on the
role of ethics and professional responsibility in the business of practising law.1
This paper does not intend to pass any value judgment on the practice of legal
outsourcing, but it merely attempts to address the potential ethical issues which
may arise as a result of such a practice.
Outsourcing has long been employed as a business strategy to
increase efficiency by maximizing profitability and gaining competitive
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advantages.2 This concept of outsourcing or rather offshore outsourcing refers
to delegating work to a more efficient and cost-effective service provider located
overseas.3 With economic globalization and advancements in communication
and information technology,4 the practice of outsourcing has been adopted by
most industry sectors worldwide.5 Initially, it was limited to the more general
business and information technology outsourcing.6 In recent years, however,
there has been a transition from “service-oriented, labour-intensive outsourcing to value-added outsourcing” which has emerged in the form of knowledge
process outsourcing.7 Legal outsourcing is a specialized form of knowledge
outsourcing,8 and this has been an inevitable outcome of the aggressive competition in the legal services sector.9 Legal practitioners and law firms are increasingly resorting to outsourcing due to the constant pressure of providing
cost-efficient services in order to remain competitive.10 This fixation with cutting costs and driving productivity clearly lends a corporate character to legal
services, thereby, signalling commercialization of the legal profession.11 In fact,
the recent economic slowdown has been a major boost for legal outsourcing.12
Economic pressures are increasingly bringing legal costs under the corporate
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radar, compelling firms to take the outsourcing route.13 This suggests a growing
nexus between the legal sector and international economic climate.14
The legal services market is further embracing change with the
introduction of Alternative Business Structures (‘ABS’) in countries like the
UK and Australia. Traditionally, ownership of law firms had been restricted
to lawyers, but the Legal Services Act of the UK has marked the entry of ABS
which permits ownership and management by lawyers and non-lawyers as well
as provision of legal and non-legal services by the same entity.15 This would
open doors for banks, insurance companies and other corporate entities to establish ABS firms and offer integrated legal and associated services.16 With
the emergence of ABS, it is expected that such business models would further
drive growth in the legal outsourcing industry.17 Thus, ABS and LPO would
revolutionise the delivery of legal services as they would be considered far
more commercially viable options.
The business-oriented approach of the legal profession has been
sufficiently emphasized. While this paper does not seek to comment on the
suitability of the changing nature of the profession, it endeavours to question
the role of ethics and professional values, which lie at the core of the legal profession, amid increasing commercial considerations. The paper looks into the
various legal and ethical concerns that may arise due to legal outsourcing. It
proceeds to assess the existing regulations tackling the ethical problems of outsourcing. It primarily examines the rules and guidelines governing outsourcing
in the US and India. This paper only delves into the US and Indian position as
the US is leading in the consumption of outsourced legal services18 and India
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is the most popular destination for legal outsourcing.19 From the perspective of
regulation, the US and India are representative of two stark positions, where the
country which outsources the work has made maximum effort to have regulations specifically directed at such a practice, while the other country to which
work is outsourced has no policy in place to minimise the fallouts of outsourcing. This paper argues that the current regulatory framework is insufficient to
deal with the ethical implications of legal outsourcing and would call for more
cooperation between the countries involved in creating an effective regulatory
mechanism.
Part-II of the paper examines the factors that have led to the rise
of the LPO sector in India as well as the shift in the nature of services provided
by LPO firms. Since LPO firms are increasingly performing higher-level legal
work such as research and drafting, which involves greater access to client
information, ethical issues such as client confidentiality and data protection
assume more importance. Part-III describes the various legal and ethical issues, such as client confidentiality, conflicts of interest, lack of supervision and
requirement of disclosure, stemming from legal outsourcing. Part-IV evaluates
the existing regulatory framework and finds it to be seriously lacking with respect to tackling the potential ethical problems. Part-V explores possible regulatory options for legal outsourcing in the future and suggests international
harmonization in this sector. Part-VI concludes.

II. THE GROWTH STORY: CHANGE IN THE
NATURE OF LEGAL OUTSOURCING
Legal outsourcing traces back to 1995 when Bickel and Brewer,
a litigation firm in Dallas, US, opened a subsidiary in Hyderabad, India to perform basic support functions.20 With the advent of globalization and technological development, access to information has been simplified and it has further
facilitated distribution of work that can be performed effectively irrespective of
the location.21 This has led to a boom in the legal outsourcing industry. The revenue of LPO firms in India was predicted to increase to $440 million in 2010,
from $146 million in 2006, and is expected to soar to $1.1 billion by 2014.22
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Legal outsourcing has become particularly attractive due to the
“cost-savings, convenience and efficiency” derived from it.23 India has emerged
as the most popular destination for outsourcing.24 India enjoys many advantages, foremost of which are the significantly lower costs due to the considerably lower prevailing wage rate.25 It also has a substantially large educated,
English-speaking workforce.26 Furthermore, India’s legal system is based on
British common law, thereby receiving preference from countries like the US
and the UK for outsourced work.27 Another major factor is India’s time zone.
The time difference enables Indian lawyers to perform work overnight for US
law firms. This results in round-the-clock working hours, thus “capturing time
efficiencies.”28 The Indian government also provides financial benefits and tax
incentives to legal outsourcers.29 Thus, the cost-efficiency and productivity resulting from legal outsourcing suggest that it would only further grow in the future30 and hence, it would have to conform to the ethical responsibilities which
are intrinsic to the legal profession.
The issue of ethics is further intensified with, not only the quantum of work outsourced which is rapidly increasing, but further due to the
change in the kind of work performed by LPO firms. The nature of work performed by LPO firms, which was earlier limited to legal support services, has
expanded to include more “sophisticated” work.31 Initially, LPO firms were only
dealing with clerical and administrative work, such as proofreading, typing,
word processing, document review, and scanning, coding and indexing documents. In addition to these “mundane but nonetheless time-intensive tasks,”32
LPO firms are expanding their practice to include work which is higher up
in the value chain. The “higher-level” or “complex” legal work includes legal
research, drafting of contracts, litigation documents and trademark and patent
applications. For instance, an LPO firm drafted a brief for a US Supreme Court
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case concerning the Fifth Amendment’s due process clause.33 Another notable
example involved an LPO firm drafting a successful motion for summary judgment, which resulted in a significant award for an American law firm.34
While the skill-intensive, value-added work performed by LPO
firms is proving to be a great boost to legal outsourcing, it must also be borne in
mind that when LPO firms are involved in such work, there is ready access to
client information35 which raises concerns of confidentiality of information and
the difficulty associated with maintaining sufficiently high levels of data security when transferring information overseas.36 There are also apprehensions
as to the competence of LPO firms and the quality of work product, which is
greatly amplified when it relates to such work which requires legal knowledge,
skill and thoroughness.37 Therefore, as the work relegated to outsourcing moves
higher up in the value chain, it becomes even more crucial to recognize the
ethical implications generated by it.

III. LEGAL AND ETHICAL CONCERNS
ARISING FROM OUTSOURCING
While legal work can be outsourced, no comparison can be drawn
with other kinds of outsourcing due to the distinctive nature of the lawyerclient relationship. This fiduciary relationship between the lawyer and the client
raises some important ethical issues with respect to outsourcing. This section
shall elaborately discuss the various legal and ethical problems associated with
legal outsourcing. It must be kept in mind that this part solely focuses on the
ethical issues which may surface, though LPO firms are working towards implementing measures to minimize such risks which will be examined in Part-V
of this paper.

A. CLIENT CONFIDENTIALITY
Privileged communication and confidentiality of information are
integral to a lawyer-client relationship. The purpose behind the doctrine of client confidentiality is to cultivate trust which is the foundation of the client-lawyer relationship. It thereby encourages the client to seek legal assistance and to
communicate frankly with the lawyer irrespective of the incriminating nature
33
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of the subject matter. The information enables the lawyer, on the other hand, to
provide effective representation or legal counsel to the client.
With the advent of legal outsourcing, the number of parties using
the client’s information has increased manifold and the information is no longer
confined to the client and the lawyer or even a set of lawyers.38 Though lawyers
are permitted to share confidential information pertaining to the legal work
with their employees to the extent they can ensure that the employees do not
disseminate the confidential information;39 however, in the case of outsourcing this is dependent on the extent of control and supervision the outsourcing
lawyer exercises on the lawyer to whom the work is outsourced.40 There may
also be a threat of exposure of client information as LPO firms may have relationships with adverse parties,41 which may seriously jeopardise the interests
of the client.
There is also a related problem of data security. When information is transferred overseas, there is increased risk of electronic data theft.42
This is further compounded by the fact that most jurisdictions do not have
data protection laws in place, especially when dealing with trans-border data
flows.43 This highlights an urgent need to guard against the dangers of sending
sensitive legal information overseas.

B. CONFLICT OF INTEREST
The underlying principle behind avoiding conflict of interest is
to ensure a lawyer’s loyalty and independent judgment with respect to each
client.44 This implies that a lawyer cannot represent a client when one client is
directly adverse to another or there is a significant risk that the representation of
one client will be materially limited by the lawyer’s responsibilities to another
client.45 This problem is heightened in case of legal outsourcing as a number of
different firms utilize the same LPO firm or third party vendor to perform legal
research or other tasks.46 Since these LPO firms or vendors serve numerous
clients at any given time, there is a possibility that an LPO firm could be aiding two adversaries in the same matter, creating a conflict of interest.47 This is
38
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further aggravated due to the limited number of competent vendors available to
outsource. These limited number of LPO firms receive majority of the assignments from the multiple firms abroad, thus resulting in a conflict of interest,
more often than not.
Another major problem surfacing from outsourcing is the difficulty in the detection of conflicts of interest. Due to the multiple levels of
sharing confidential client information, it becomes practically impossible to
ascertain at which point the conflict of interest is occurring.48 Further, the extended geographical distance between the parties makes it very difficult for
the party to identify the problem and such instances mostly go unreported.49
Thus, resolving conflicts of interests is particularly complex in the case of legal
outsourcing.

C. LACK OF SUPERVISION
Every lawyer owes a duty to provide competent representation to
clients. Accordingly, unauthorized practice of law is prohibited which implies
that a lawyer who is not licensed cannot practise law in a particular jurisdiction.
The rationale behind this is to ensure trained and competent individuals render
legal services to the public.50 Although the definition of “practice of law” varies
by jurisdiction,51 the delegation of tasks to non-lawyers has been an accepted
aspect of legal representation.52 There must, however, be adequate supervision
of those performing the delegated work to ensure competent representation of
the client.
With outsourcing, concerns are raised as to how such supervision
of foreign lawyers would be carried out.53 Apart from the geographical distance and difficulty of physical supervision, additional factors such as language
barriers, differences in time zones, and inadequate communication channels
may further hinder reasonable supervision over LPO firms.54 Thus, important
questions crop up as to what would be the most effective or appropriate way to
supervise and who should regulate the sufficiency of the supervision.55
48
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Adequate supervision is also imperative for the reason that doubts
are raised on LPO firms’ competency and quality of work. Hence, legal outsourcing seriously lacks some form of a quality control mechanism to ensure
that services are rendered competently to the client.56

D. REQUIREMENT OF DICLOSURE AND APPROPRIATE
BILLING
Employing the outsourcing model raises a plethora of questions
relating to disclosure.57 Whether a firm must disclose that it uses outsourced
lawyers generally or whether it has to disclose this information for each specific project and client involved? Does the client consent need to be received
prior to the use of an outsourced lawyer? Further, whether the disclosure should
include details of the compensation arrangement between the hiring firm and
LPO firm? These questions are crucial to the lawyer-client relationship and yet,
there is no one, single appropriate answer to them and may vary from situation
to situation.
A client may have reservations to the use of LPO firms, especially
when it involves sharing of confidential information or may not have confidence
in the competency of such firms. If the lawyer conceals the use of the practice
of outsourcing, it would certainly amount to a breach of the client’s trust by the
lawyer. There exists an ambiguity as to what should happen in a case where the
client objects to the use of LPO firms, but the lawyer would like to go ahead
with it asserting that he assumes full responsibility of the work. This is a major
potential ethical problem which may arise in the future.
A problem of disclosure may further arise with respect to billing
for the legal work. The lawyer and client enter into a commercial transaction for
performing legal work. In such a transaction, the client has a justified interest
in knowing the nature of the work he is being charged for.58 Since a substantial
amount is given to the LPO firm for its services, a question arises as to how the
amount should be accounted for – whether it should be revealed to the client or
simply be included in the category of miscellaneous expenses.59 It is true that a
lawyer is not allowed to charge unreasonable fees60 and it would be unethical to
charge a higher fee by not disclosing the use of outsourcing to the client. While
it may seem obvious that lawyers should be transparent with the client, ques56
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tions may continue to arise with respect to disclosure. This part clearly demonstrates that legal outsourcing may produce some serious ethical ramifications
which necessitate regulation.

IV. EVALUATION OF THE EXISTING
REGULATORY FRAMEWORK
Despite the tremendous growth in outsourcing coupled with the
emergence of potential ethical issues, barely any regulatory attempts have been
made by any country. Even most bar associations across the world have remained silent on the practice of outsourcing. Countries are, however, increasingly recognizing the possible issues that may crop up and thus making efforts
to tackle them. For instance, the Solicitors Regulation Authority in the UK
has recently introduced a regulation61 in October 2011, including a new Code
of Conduct,62 which, apart from other professional obligations, also addresses
various issues pertaining to outsourcing practices, such as client confidentiality and disclosure.63 Since there is a plethora of work outsourced from various
law firms in the US to Indian LPO firms, this part would use the US and India
as an example to look into the efficacy of existing regulations to minimise the
ethical issues associated with outsourcing. The US is the only country where
outsourcing has been specifically addressed by the American Bar Association
and a handful of state bar associations. This part shall outline the present US
position and Indian position on the issue and would also briefly delve into the
applicability of the General Agreement on Trade in Services (‘GATS’) to legal
outsourcing.

A. POSITION IN US
There has been no legislation relating to legal outsourcing in the
US64 yet, as previously mentioned, ethics opinions have been released by the
61
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American Bar Association (‘ABA’) and a limited number of state bar associations.65 It must be taken into account that the opinions of state and local bar associations, while enforceable by state laws if states so choose, are not binding.66
The opinions concur on the issue that lawyers may ethically outsource legal
work provided that the outsourcing lawyer remains ultimately responsible for
the work and exercises supervisory responsibilities as required under the existing ethics rules.67
In the US, the practice of law is dependent on admission to the bar
of a particular state and hence, a lawyer has to be licensed to practice in a particular state. Accordingly, the ABA and state ethics rules require a non-lawyer
(or unlicensed lawyer) to be adequately supervised.68 The opinions have extended this requirement of supervision to legal outsourcing as well. The ABA
opinion on legal outsourcing clearly states that lawyers are obliged to exercise
‘direct supervisory authority’ over other lawyers irrespective of whether the
other lawyers are directly affiliated to the supervising lawyer’s firm.69 The New
York City Bar Committee, which issued the first formal ethics opinion on the
practice of legal outsourcing, also emphasizes on ‘rigorous supervision’ over
the outsourced lawyer.70 It also suggests certain means by which the duty to
supervise can be discharged, such as, obtaining background information, conducting reference checks and interviewing the outsourced lawyer, and further,
communicating with the LPO firm (or outsourced lawyer) during an assignment
to ensure that he understands and carries out the assignment in accordance
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Re-Examining Current Ethical Standards, 43 A kron L. R ev. 825-826 (2010).
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with the outsourcing lawyer’s expectations.71 Similarly, even the Los Angeles
County Bar Association72 and San Diego County Bar Association73 recognised
the lawyer has a duty to act competently which includes the duty to supervise.74 The duty of supervision has also been echoed by the Florida75 and North
Carolina76 state bar associations. Thus, the bar associations are in agreement
that the ultimate responsibility shall lie with the outsourcing lawyer and he is
obliged to exercise supervision over the LPO firm carrying out the work.
With respect to client confidentiality and consent, the ABA opinion calls for the outsourcing lawyer to “recognize and minimize the risk that
any outside service provider may inadvertently – or perhaps even advertently
– reveal client confidential information to adverse parties or to others who are
not entitled to access.”77 It also states that the outsourcing lawyer has to abide
by the rule78 of not revealing any information relating to the representation of
the client, unless the client gives informed consent and implied authorization
of disclosure of such information is limited to within the firm, and does not
extend to outside entities.79 The Florida Bar Association recommends that the
outsourcing lawyer should restrict the LPO firm’s access to only the information which is considered necessary to complete the work. Similarly, the North
Carolina and New York Bar Associations requires client consent, when the
outsourcing assignment entails disclosure of client’s information to the LPO
firm. The Los Angeles and San Diego opinions permit sharing of client information with the LPO firm provided they ensure that client confidentiality is
maintained. Yet, the requirement of client consent only arises where outsourcing constitutes a “significant development” to the case, although the meaning
of “significant development” is yet to be elaborated.80
The ABA and state bar opinions also stress on the responsibility of the outsourcing lawyer to avoid conflicts of interest. The ABA opinion
places the responsibility on the outsourcing lawyer to verify that the LPO firm
“does not also do work for adversaries of their clients on the same or substantially related matters.”81 While the Los Angeles, San Diego and Florida opinions state that the outsourcing lawyer must ensure non-existence of conflicts of
71
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07-2 (2007).
North Carolina State Bar, Formal Opinion 12 (2008).
ABA Opinion, supra note 69.
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interests, the New York and North Carolina opinions call for establishment of
conflict-checking procedures.
Finally, the opinions also address transparency of billing measures. The ABA and New York opinion provide that the outsourced services
should be billed at cost and in addition a “reasonable allocation of cost of supervising those services” or a “reasonable allocation of overhead expenses”
associated with outsourcing, respectively. The Florida opinion states that a client can be charged for outsourcing services, unless the charge would normally
be covered as overhead. The San Diego and North Carolina opinions do not
examine the issue of billing.
An overview of the opinions of the various bar associations in
the US demonstrates the importance attached to ethics in the legal profession.
Further, the US is the only country where ethical considerations in legal outsourcing have been elaborated to this extent. As has been aptly pointed out,
however, there are two major gaps in the existing legal framework of the US.82
Firstly, these opinions merely constitute ethical guidelines which may or may
not be enforced. Secondly, a majority of the other countries have not examined
the ethical implications of outsourcing, leading to uncertainty in the legal position. Hence, while the issue of legal outsourcing has comparatively received
much more attention in the US, there is still scope for development in the legal
regime governing the practice of legal outsourcing.

B. POSITION IN INDIA
In stark contrast to the US, there are no specific rules or guidelines concerning legal outsourcing in India. This is particularly startling given
the existing size and expected growth of the LPO practice in the country.83 The
legal profession in India is governed by the Advocates Act, 1961, which applies
only to professionals engaged in the practice of law. Although the Bombay
High Court has recognized that the practice of law includes litigious as well
as non-litigious matters,84 the applicability of the Advocates Act and the Bar
Council of India Rules (‘BCI Rules’) to LPO firms is questionable as they are
engaged in the work of foreign clientele. The Advocates Act does not, however, differentiate among lawyers on the ground of law in which they practice.
Accordingly, the activities of the LPO firms cannot be left unregulated on the
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ground that the Advocates Act is silent on the issue.85 In view of this, LPO firms
must conform to the BCI Rules.86
According to the BCI Rules, an advocate is prohibited from abusing or taking advantage of the confidence reposed in him by his client.87 With
respect to conflicts of interest, it requires an advocate to “make all such full and
frank disclosures to his client relating to his connection with the parties and
any interest in or about the controversy as are likely to affect his client’s judgment in either engaging him or continuing the engagement.”88 There are also
certain provisions relating to billing in the BCI Rules. These, however, have
limited applicability in the case of legal outsourcing as the client is directly
associated with the outsourcing lawyer and not with the LPO firm. Thus, not
only are specific regulations addressing legal outsourcing lacking in India, but
the existing rules are also insufficient to tackle the ethical implications arising
from this practice.
This legitimacy of the practice of LPO firms in India has also
been briefly discussed in a recent decision of the Madras High Court in A.K.
Balaji v. Government of India,89 where the petitioner had filed a case against 31
foreign law firms from the US and the UK, including an LPO firm, challenging the entry of such firms in India. The Court, referring to LPO firms as BPO
companies, allowed them to operate so long as they are not engaged in practising law.90 As the judgment permitted foreign law firms to advise clients on
foreign law (on a temporary/fly-in-fly-out basis), LPO firms can also continue
their operation provided that they are not engaged in the practice of domestic
law. While the judgment implicitly recognized that practice of foreign law is
not governed under the Advocates Act, in the concluding paragraph it observed
that if LPO firms are found violating the provisions of the Act, the Bar Council
of India can take appropriate action against them.91
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C. APPLICABILITY OF GATS
The General Agreement on Trade in Services (‘GATS’) 92 of 1994
is a treaty initiated by the World Trade Organization to promote open trade for
services typically provided by offshore outsourcing.93 Legal services are recognized as one of the professional services recognized under the business services
category in GATS. GATS requires “regulatory measures, such as admission,
licensing, and discipline measures, be administered in a reasonable, objective,
and impartial manner and that qualification requirements be not more burdensome than necessary to ensure the quality of the service.”94 GATS, however,
has limited applicability in regulating ethical issues generated from legal outsourcing as firstly, although all WTO members are signatories, all countries
do not recognize legal services as a service covered by GATS.95 For instance,
India has not made any commitment in the legal services sector.96 Secondly, the
underlying purpose of GATS is to ensure that countries refrain from adopting
restrictive measures which would hamper trade in legal services97 and not regulating the ethical concerns associated with legal outsourcing. Further, GATS
envisages domestic regulation,98 such as licensing requirements, which differ
from country to country. Hence, it does not require a consistency in standards for outsourcing lawyers and LPO firms (provided that the regulations are
not unnecessarily restrictive), as they would be regulated by their respective
countries.

V. FUTURE OF LEGAL OUTSOURCING:
MOVING FROM MARKET-BASED SOLUTIONS
TO INTERNATIONAL HARMONIZATION
The above discussion clearly points towards the insufficiency, if
not absence, of a regulatory framework in dealing with ethical problems emanating from legal outsourcing. This is becoming further problematic due to
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the rapid growth of the LPO industry.99 This has also been validated by the
recent acquisitions of Pangea3 and CPA Global by Thomas Reuters and Cinven
respectively. Such consolidation is considered natural in a growing market and
further, signals market acceptance of the LPO sector.100 As legal outsourcing is
here to stay, it has to be necessarily considered as part of the legal profession.101
This makes it imperative to create a place for ethical considerations in legal
outsourcing.
From the previous section, it can be gathered that the US and to
some extent the UK are the only countries that have specifically addressed
these problems. Some authors have opined that it is sufficient for each state
bar association to release an opinion and set ethical codes on legal outsourcing
to resolve the ethical issues which are cropping up.102 This would, however,
not suffice as despite the fact that the ethics opinions have emphasized the
need for outsourced legal services to comply with the ethical duties, they barely
provided any guidance on how these duties can be met.103 Also, they are completely silent on which rules should the LPO firms (or outsourced lawyers) be
bound by. If the LPO firms (or outsourced lawyers) are bound by their respective country’s regulations, it would create disparity of standards104 and may also
result in imposition of lenient penalties to outsourced lawyers for ethical violations, which would reduce their incentive to comply with ethical duties and
professional responsibilities. Further, holding the outsourcing lawyer entirely
responsible for the violation of any ethical and professional obligations will
have the effect of deterring the practice of offshore outsourcing.105 This reflects
a need to evolve a more effective regulatory mechanism to deal with the ethical
implications of legal outsourcing.
In order to ensure that legal outsourcing is not hampered by the
perception of ethical risks associated with such a practice, market-based forms
of regulation are developing to indicate the importance given to ethical obligations by outsourcing lawyers as well as LPO firms. LPO firms are working towards improving quality control mechanisms by including additional levels of
review, organising training programmes and creating teams consisting of both
domestic and foreign lawyers.106 LPO providers have also implemented globally recognized processes and certifications, such as Six Sigma, ISO 27001, and
99
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ISO 9001.107 Another effective method of enforcing ethical standards on LPO
firms has been through contractual agreements, as has been aptly remarked,
“Going to a service provider offshore, you have to replace that gap-filler with
contract.”108 Outsourcing lawyers include duties of confidentiality, checking for
conflicts of interest within the outsourcing agreements and require the LPO
providers to comply with those duties.109 LPO firms are also implementing
stringent security measures such as confidentiality agreements with employees, not providing for USP ports or CD drives on work computers, restricting
Internet access, having biometric access points to the office, and special software to monitor processing of data and information, to ensure data security
and confidentiality. To improve supervision over LPO firms, which is difficult
primarily due to the geographical distance, law firms are opening satellite compliance offices110 or LPO providers themselves are attempting to offer onshore/
offshore solutions by expanding their operations to “near-shore” locations.111
There have also been initiatives to come up with a standardized certification
test, which could ensure that outsourced lawyers (LPO providers) have at least
a baseline level of competence.112
While these self-regulatory mechanisms may prove to minimize
the ethical concerns stemming from legal outsourcing, there are several issues
with such a kind of regulation. Since these mechanisms depend largely on the
willingness of the firms themselves, many of them may not choose to develop
such procedures (due to cost and time constraints), while continuing to engage
in legal outsourcing. Even contracts to ensure ethics compliance may be individualized and “a result of a compromise between the corporation (firm) and
the LPO, and might not be as concerned with following ethics guidelines that
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are weakly enforced as they are with making a profit.”113 Thus, these marketbased regulatory strategies and service level agreements may certainly be practical but not the most suitable means to regulate the ethical issues arising from
legal outsourcing.
By now, it is apparent that the regulation of legal outsourcing is
extremely complex owing to its international character.114 The difficulty arises
due to the “absence of any regulatory guidelines either from destinations where
the legal work emanates from or at locations where it is executed.”115 This implies that any regulatory mechanism should take into account compliance from
both locations. This would also ensure that in spite of the fact that the outsourcing lawyer may have to bear complete responsibility, the LPO firm (outsourced
lawyer) would also have to abide by the ethical guidelines, and further, it could
possibly eliminate discrepancies in the ethical standards by which both sets
of lawyers are bound. The only appropriate method through which this can
possibly be implemented is international harmonization. International treaty
regimes have been acknowledged to play the most fundamental role in responding to the challenges of globalization and increased economic integration, due
to their binding and enforceable character.116 The development of an international treaty framework can be considered for legal outsourcing as these ethical and professional obligations can be adopted on a global scale.117 Even if all
countries do not participate in such an exercise, at least those heavily involved
in the practice of legal outsourcing, such as the US, the UK and India, can come
together to lay down certain ethical standards, such as client confidentiality,
duty of disclosure and client consent, and these can be further developed and
enforced at the domestic level. This would ensure that there is a basic level
of consistency in standards across countries and both the parties (outsourcing
lawyers and LPO firms) have to fulfil ethical and professional obligations. It is
acknowledged that regulatory harmonization and treaty frameworks require a
great amount of international cooperation118 and hence, this may not be the most
feasible solution. In light of the various issues with respect to legal outsourcing,
however, this would certainly be the most appropriate and effective strategy.
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VI. CONCLUSION
While consideration of ethical problems of legal outsourcing may
be simple, from the regulatory standpoint, it poses a serious dilemma. The ethical concerns will be further fuelled with growth in the quantum of work as well
as shift towards value-added work outsourced. This reflects the need for evolving a regulatory framework which can minimize the possible ethical violations
that may ensue from the practice of legal outsourcing. In the absence of any
regulatory mechanism at present, it is feared that this would receive attention
only when a serious malpractice occurs.119 While market-based solutions are
emerging, they may not be fully equipped to deal with such problems. Hence,
regulatory harmonization is proposed. It is conceded that this may remain a
theoretical solution due to its practical impossibility. With the involvement of
government bodies and various stakeholders, however, if harmonization is realized, it may prove to be the most effective means of finding a place of ethical
and professional obligations in the increasingly commercial practice of legal
outsourcing.
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