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I. INTRODUCTION
India is currently in the throes of developing legislation that would
theoretically create simpler frameworks to resolves disputes. In creating and
conceptualising these laws, there is a clear need for there to be a comprehensive assessment of all factors that would aid or debilitate the problem-solving at
hand. The role of a legislature in a modern-day economy and polity is to ensure
that regulatory and governance measures are passed in the country so as to
benefit the citizenry, and ensure the smooth functioning of the government at
all levels. In India today, legislation is often drafted and developed by thinktanks and policy research organisations who then work closely with prevailing
governments and ministries to enact it into law. In many cases, the ministries
themselves draft legislation and circulate them for public comments before attempting to pass them through Parliament. While these background organisations do much of the leg work that is involved in legislative drafting, it may be
time for the country’s overall approach to legislative drafting to take place in a
more systematic and structured manner. It is in this light that Regulatory Impact
Assessment (‘RIA’) proves to be a useful tool in regulation and governance.
By 2005, twenty-six out of thirty OECD as well as various nonOECD countries had adopted formal policies mandating the use of RIA in lawmaking.1 The objective of an RIA is to set out the problem the regulation seeks
to address, the objectives sought to be attained by it, the different alternatives
reasonably available to achieve the set objectives, the viability of the options
considering their net benefits, followed by recommendation on the most appropriate option available.2 Essentially, RIA is an evaluation of how proposed
legislation will affect various stakeholders, whether from an economic, social,
political or environmental standpoint.3
The increased public rhetoric for RIA globally was a consequence
of the regulatory rollback movement, which reflected the increasing regulatory
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scepticism and lack of confidence in social regulation.4 The regulatory reform
movement not only expressed dissatisfaction with the growing volume of regulation but also with the fall in the quality of new regulation.5 In this regard, RIA
became a means to increase public acceptance of regulatory programs, particularly those entailing large costs for the exchequer,by enabling the stakeholders
to appreciate the benefits flowing from them.6 Besides increase in public acceptance, RIAs enable the affected parties to gauge the extent to which new
policies could exert an impact of them.7 The aim of encouraging RIAs was thus
to not only enhance the legitimacy of laws and policies, but also to enhance
accountability and transparency in governance.8 In this note, we will discuss
issues surrounding RIA and how it can be implemented in India.
RIA evolved in the European Commission (‘EC’) as a consequence of its concern over the need for regulatory simplification and fuller risk
assessment after the December 1992 Edinburgh Council, where it was decided
that regulatory decisions should be assessed on principles of subsidiarity and
proportionality, in light of cost-effectiveness.9 Three major motivations characterised the increasing use of RIAs in the formulation of EC policies: first, to
increase the competitiveness of the European trading block over its American
and Japanese counterparts; second, to promote good governance by restoring
public trust in the Commission; and third, to promote sustainable development
of resources.10

II. A CONCEPTUAL OVERVIEW OF RIA
In essence, RIA is a mechanism that ensures the validity and feasibility of a law before it is passed or implemented. The manner in which RIA
functions will differ depending of the governance structure of each jurisdiction
and therefore, there is no one specific manner in which RIA can be conducted.
Therefore, the basic reason for RIA is to see whether the proposed legislation adequately aligns with the overall policy objectives of the country. In a
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governance structure, there are two main ways in which there can be effective
regulation. The first lies in creating legal institutions and laws to achieve policy
goals. The second is to ensure that the implementation of these laws takes place
in a sound fashion. It is in this second aspect that RIA can play a crucial role.11
The utility of RIA can be divided into ‘outcome’ and ‘process’ dimensions.
The outcome aspect of RIA can focus on targeted goals like economic growth,
social stability and environmental sustainability of a policy or legislation. The
process aspect can be examined in light of general principles of good governance such as accountability, transparency, and efficiency, with avoidance of
arbitrariness and corruption in the process of implementation.12
The basic purpose of an RIA is to examine the impacts of a particular legislation. A particularly crucial aspect of this is to encourage public
consultations as far as is practicable. This not only brings in viewpoints from
a variegated societal and market structure but also promotes transparency and
inclusion as a positive political practice.13 Consultation, therefore, should not
be limited to merely consulting economic or social experts on a matter but also
strive towards attracting as many laymen’s problems with a proposed legislation as possible in order to ensure that the positive impact is felt strongly by
the lowest common denominator and the negative impacts are also realised
at an early stage. In order for there to be effective RIA, there also needs to
be strong backing from within government machinery that will facilitate the
arduous process of collecting data and analysing it against the socio-political
backdrop of the country. This would involve interdisciplinary teams that would
be able to engage with as many aspects of the legislation as possible. There may
be a tendency to reduce RIA to merely financial costs but in order to judge the
efficacy of a legislation, there is a need to ensure that opinion and analysis is
collated from a diverse group of experts and professionals.14 Additionally, there
needs to be a clear demarcation of the criteria upon which the RIA is to take
place. While different laws have different objectives, there are certain common
angles to each law such as the economic value of the law, the predicted social
backlash, its compliance with existing constitutional or other regulatory laws,
etc. This categorisation of the angles from which RIA should be examined is
useful particularly in light of changing governments so as to ensure that there
is no political expediency involved in passing a legislation.15
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III. PROBLEMS WITH RIA
Despite these benefits, it is true that various studies have questioned whether RIA indeed helps in improving regulatory outcomes. RIAs
often become a ‘bureaucratic sham’ when assessment agencies prepare poor
quality RIAs by failing to quantify costs and benefits properly, by using inconsistent analytical assumptions, by ignoring qualitative benefits, by presenting
vague and generalised statements of ensuing benefits, by failing to identify
directly affected parties, etc.16 RIAs are bound to be of sub-standard quality
when the concerned agency either does not have the requisite political support
and resources, or is overburdened with tasks other than the RIA.17
The choice exercised between the assessment agencies often operates in an all or nothing fashion – this implies that if the agency believes that
quantification and monetisation is either impossible or cost-ineffective, then
it often tends to dismiss the entire exercise of evaluation.18 Sometimes, RIAs
are often avoided for politically sensitive policies or used as a means to justify
policy formulations already decided by the government, thereby feeding the
interests of bureaucrats, politicians and lobbyists.19 RIAs have also failed in jurisdictions where there were no effective sanctions against the bodies failing to
conduct RIAs, thereby resulting in low levels of compliance with the mandate
of conducting RIAs.20 They fail to be of any significant assistance to decisionmakers when they are prepared very late in the policy development process,
shortly before submissions to the cabinets.21 Often the guidelines on the conduct of RIAs do not provide for post-implementation reviews; this makes it
difficult to determine the difference in the assessment stated in the RIA and
the actual experience of enforcing the legislation.22 RIAs often fail in achieving their objective of transparency when neither is the impact assessment made
public nor are the stakeholders informed of the criteria and analytical tools
employed to reach the conclusions.23 For this reason, it is advocated that the assessment agencies should not only provide a comprehensive RIA but also provide a reasoned justification for excluding certain policies and laws from RIA.
The traditional analysis most frequently applied in evaluating
the reasonableness of the costs of regulation is the cost-benefit comparison.
However, cost-benefit analysis becomes problematic in cases when all benefits
flowing from legislation cannot be quantified or even when quantified, cannot
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be monetised.24 For instance, benefits of procedural rules, disclosure rules,
rules promoting enforcement, etc. do not lead to benefits which are countable.25
Determination of cost-benefit effectiveness often requires analysis of potential
trade-offs between different dimensions (such as environmental well-being,
employment, economic prosperity, etc.), which requires making of normative
decisions.26

IV. MECHANISMS FOR A SOUND RIA POLICY
Effective implementation of RIAs requires a very sound administrative set-up. For instance, the probability of good performance of assessment agencies increases when detailed guidelines are laid down; thus providing
clear instructions to the administration on the process to be followed while
preparing the reports.27 Similarly, countries where RIAs have successfully
been used have set up strong centres of government responsible for coordinating between different ministries for synchronising the assessment process, as
well as for providing training in the field of RIA.28 Some governments, as in
Slovakia, in order to reap the benefits of specialised expertise, have adopted a
‘joint methodology’ on RIA, under which different ministries are responsible
for particular areas of the RIA – for instance, the Ministry of Finance for fiscal
aspects, Ministry of Economy for economic aspects, Ministry of Environment
for environmental aspects and Ministry of Labour, Social Affairs and Family
for social RIA.29 In order to further refine the process, some jurisdictions, such
as the UK and the EC, require extensive consultations between the departments
involved in the RIA exercise.30 The requirement of extensive consultation not
only enhances the pool of resources available to the agency responsible for the
RIA, it also compels the responsible body to enhance the quality of the reports
prepared by it.31
Countries also differ in the criteria employed by them for impact
assessment. There are usually three different models: first, defined criteria; second, reference to priority areas in line with national strategies; and third, no
obligatory areas.32 While the determination of fixed criteria has the advantage
of uniformity and quality control, it can become inflexible and often redundant
in the context of newer legislations.33 Similarly, while the open approach allows
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the agency to determine the impact areas itself depending upon the nature of
the policy in question, it can lead to both ambiguity and removal of significant
criteria from the assessment process.34 Therefore, one of the solutions could be
to prescribe a fixed set of criteria, along with the flexibility in the assessment
agency for adding criteria as required.
While there are significant differences in the RIA practices of
different countries, guidance can be found in ‘OECD Guiding Principles for
Regulatory Quality and Performance’.35

V. NEED FOR RIA IN THE INDIAN CONTEXT
While the need for RIA has been particularly felt in the realms
of health, safety and environment regulations, most of the outcry in the Indian
context has been raised to highlight the need for RIA for regulations affecting the viability of business.36 However, a comprehensive policy perspective
requires that fiscal, socio-economic and administrative effects of the proposed
regulation are considered while making policy choices. Aside from the regulation of businesses, it is important for RIA to be present in order to understand
the efficacy of present legislation as well. In this regard, it is useful to look at
data from other countries on the impact of regulations. It can be seen that there
are multiples aspects of regulation in matters such as labour and employment,
intellectual property, and corporate law. More often than not the regulatory
process reflects a poor governance structure within which the regulatory bodies (which may also be adjudicatory, like a Labour Commissioner) are not able
to function efficiently. In several studies, it has been found that more stringent
labour regulations have resulted in less efficient outcomes and productivity.
In a research carried out by McKinsey Global Institute, it was posited that developing countries could maximise their efficiency if harmful and interfering
labour regulations are reduced.37 The inefficiency mostly lies in the various
complicated rules and procedures which are to be followed.
A popular example that can be cited is that of the insolvency
and bankruptcy laws that existed prior to the passing of the Insolvency and
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Bankruptcy Code, 2016. All the laws in question pointed towards different
methods of debt recovery and were passed in succession without any heed to
prior laws which dealt with the same area of regulation. Therefore, there were
simultaneous insolvency and bankruptcy proceedings happening before different fora, further complicating the process that, by definition, ought to be
completed in a limited amount of time. The new Code that has come into force
seeks to remedy this criss-crossing of legislation and streamline the process
of debt recovery in India. The entire process requires extensive empirical data
and analysis. It would only benefit the country if there were to be a dedicated
body that would examine existing laws and policies and their efficacy in regulation as well as look at proposed legislation. This point is crucial in the Indian
context, as well as possibly the entire South Asian context (as there are no
countries in South Asia which have a formalised RIA process) as there are still
archaic legislations operating in crucial areas of law and governance.

VI. CONCLUSION
RIA presents a model of governance in which laws and policies
are only made more transparent and their implementation is made more accountable to the people. The biggest challenge that Indian governance faces is
to ensure that laws are abreast of the socio-political situation and do not deviate
from the same. In that light, it is hoped that RIA will be introduced into Indian
policymaking as a prior measure before the passing of any legislation. In order
for this initiative to take effect, it is necessary for there to be a dedicated team
within the government that incorporates viewpoints from multiple sources and
assimilates them to provide the best possible regulatory structure. In view of
the benefits of decentralised work hierarchies, this could be best achieved by
individual ministries or departments being mandated to set up such teams.
India, today, represents a growing economy and society that is witnessing rapid
changes in almost every discipline. It is vital that the lawmakers of the country stay afloat in this tide of revolutions that are happening without causing
any inadvertent damage or violations. Although there exist measures such as
Environmental Impact Assessment and Social Impact Assessment, these still
focus on very limited aspects of governance. It must be remembered that the
law has the power to regulate almost anything and in that light, the importance
of it being evaluated in advance cannot be overstated.
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