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Water is the elixir of life — it is as fundamental as the
air we breathe or the food we eat. In light of the role
that it plays in sustaining life and the daily needs of
people around the world, right to water manifests itself
in the form of a basic human right. Right to water exists
in close association with other related aspects like
sanitation and basic cleanliness of the community.
Without ensuring the latter, the former will hardly have
any concrete consequence. Despite many efforts at the
international level to focus on the need to recognize
and label the right to water as a fundamental human
right, nothing concrete has been achieved till date. The
repercussions of a post-WTO and GATS world economy,
which talks of trade in services amongst nations, adds
another critical dimension to the entire discussion on
the right to water as a fundamental human right. This
warrants a debate into the merits and the justification
of viewing the services accruing from water as being a
tradable commodity juxtaposed against the other
extreme of it being a basic human right. The right to
clean drinking water emerges, in this context, as the
focal point of discussion, which has been examined
from various legal and social angles in this paper.
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I.INTRODUCTION

“ Theright to water isone of the most fundamental of all human
rights: essential for life, essential for development. At a time
when 5,000 children are dying each day from drinking dirty
water, realising this right has to be at the top of everyone's
agenda.”

- Julia Hausermann, President, Rights and Humanity*

Water, while having one uniform agreed upon chemical definition, has
different meanings for different people. The significance which one attaches to
water largely depends on the region of the world in which he or sheresides. With
the United Nations (hereinafter UN) declaring 2003 as the International Year of
Freshwater, followed by the Third World Water Forum in Japan in March 2003,
then awar in Irag which tainted the country’sfreshwater supply and on top of that,
adrought in sub-Saharan Africathat killed thousands of people on adaily basis,
there has been of late, alot of talk about water in the international community.?
Today, pressure on the world's freshwater resources continues to escalate and
governments of different countries are struggling to find ways to improve the
quality and efficiency of their water supply systems.

Through interactive activities of intergovernmental organizations, and
transnational activism, every concept in international law isbeing given ahuman
rights dimension. In 2002, the UN Committee on Economic, Social and Cultural
Rights adopted a General Comment declaring that accessto water is‘ahuman right
and apublic commodity fundamental tolifeand health’.* Specifically, “[ T]he human
right to water isindispensablefor leading alifein human dignity. Itisaprerequisite
for therealization of other human rights... Water should be treated asa social and
cultural good, and not primarily asan economic good ... Water, and water facilities
and services, must be affordablefor al.”* However, the crucia perspective of the

1 The Right to Water, Realising The Right To Water, available at http://
www.righttowater.org.uk/code/RtwRealised.asp (Last visited on June 6, 2008).

2 Mark Erik, A Pure Perspective on Water, Vol. 9 (3), HumaN RigHTs TriB. (2003). See also
Randall Peerenboom, Human Rights and the Rule of Law: What's the Relationship?, 36
Geo. J. INT'L L. 809, 809 (2005).

3 ‘United Nations: Access to Water Enshrined As A Human Right’ South North Development
Monitor 5245 (29 November 2002) as cited in Ken Conca, Environmental Governance
After Johannesburg: From Stalled Legalization to Environmental Human Rights, 1 J.
INT'L L. & INT'L ReL. 121, 121 (2004-05).

Substantive Issues Arising in the Implementation of the International Covenant on Economic,
Social and Cultural Rights: The Right To Water, UN CESCR, 2003, UN Doc. E/C. 12/2002/
11 (2003) as cited in Ken Conca, Environmental Governance After Johannesburg: From
Salled Legalization to Environmental Human Rights, 1 J. INT'L L. & INT'L ReL. 121, 121
(2004-05).
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economic value of water cannot be emphasised enough, especially in the
background of reforming water laws to address the problem of its apparent
unsustainability.

In India, the legislations governing the water sector are not very
coherent in nature. On paper they might appear to be superior pieces of legislative
action and are based on objectives keeping decentralization and participation in
mind. However, problems arisewhen it comesto actual implementation. With water
resourcesin the country fast depleting, it might be argued that given theincreasing
demand for drinking water and sanitation, the funding for the same is highly
inadequate.® Judiciously speaking, it isalso important for peoplein Indiatoreaize
that the issue is not how to save more water, but instead how not to waste water.
What further aggravatesthe praoblem isthe verity of continual demographic change
in India. As population growth turnsvillagesinto towns and townsinto cities, this
further exacerbates the problem of inequitable distribution of water by increasing
the strain on suburban and rural water resources.

Furthermore, inthe post-WTO erg, itisinevitablethat serviceslikewater
areincreasingly drawn into the ambit of trade regulations as well, premised on the
belief that the commodification of water has been long rendered a necessity. In this
paper, we propose to analyse these aspects in the context of various international
instruments and conventions that talk of the need to look at water rights from the
human rights viewpoint than colour it as amerely need-based service.

[1.RIGHT TOWATERASA FUNDAMENTAL HUMAN RIGHT
A. THE NEED FOR ESTABLISHING WATERASA HUMAN RIGHT

Initsearly stages of evolution, human rightswere not written in specific
terms and therefore did not specifically delineate all possible rights that come
within their ambit. For example, right to life as represented in the initial human
rights documents, did not include basic life necessities and was perceived rather
narrowly.” However, one of the basic life necessities it did include is water.
Notwithstanding the same, unlike the attention given to right to health and right to
food, little attention has been paid to the question whether thereisaright to water
and if so, what are the components thereof. Until now, it has been envisaged
broadly asapart and parcel of theright to food or health, or at amore fundamental
level, theright tolife® The situation is summed up by the United Nations Department

5 “Dublin Statement on Water and Sustainable Development”, International Conference on
Water and the Environment, Dublin, 31 January, 1992 as cited in Philippe Cullet, Water
Law Reforms — Analysis of Recent Developments, 47 (2) JILI 27 (2006).

5 Dr. Ramesh, Right to Drinking Water: Need for Changes in the Present Policy, 30 (1) INDIAN
BAr Review 604 (2003).

7 Amy Hardberger, Life, Liberty and the Pursuit of Water: Evaluating Water as a Human Right
and the Duties and Obligations it Creates, 4 Nw. U. J. INT'L Hum. Rrts. 331, 331 (2005).

8 Stephen C. McCaffrey, A Human Right to Water: Domestic and International Implications,
5 Geo. INT'L EnvTL. L. Rev. 1, 1 (1992).
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of Technical Cooperation for Development asfollows: “No resourceismore basic
than water. Water is essential for life, crucial for relieving poverty, hunger and
disease and critical for economic development. Despite enormous improvements
over the past 15 years, hundreds of millions of men, women and children still do
not have proper water for drinking and sanitation. Many remain unemployed
because water resources cannot support agricultural or industrial growth. Water
problems ultimately end up as‘ peopl€’ problems.”® However, it might be posited
that, the kind of right that is sought to be guaranteed as a human right to the
teeming millions is not just a mere right to water as enunciated before but also a
right to safe, useable fresh water.

It might be noted that the major water-for-consumption issues that
developed countrieslike France, the United States and Spain encounter arelargely
related to water quality and distribution. In many developing countries, however,
the main challengeisthat of paucity of water, coupled with the problem of access
to it for consumption even where it is abundantly available due to anomaliesin
distribution. Further, even when there is access to water, the consumption islow
because the water is not safe and potable. Overall, amost one billion people
worldwide do not have available sources of clean drinking water.*® The United
Nations Development Programme (UNDP) Human Development Report, published
on November 11, 2006, reveals that over 1 billion people live without access to
clean drinking water and 2.6 billion without adequate sanitation.'* These problems
might be considered responsible for causing death and disease throughout the
world.®? In India, according to the 2001 census, 68.2% househol ds have accessto
safe drinking water. The Department of Drinking Water Supply estimatesthat 94%
of rural habitations and 91% of urban househol ds have accessto drinking water.*®
However, thesefigures are said to be flawed because they refer toinstalled capacity
and not actual supply. The lack of resources or experience to adequately provide
and preserve clean drinking water for al citizensisthe biggest impediment in the
devel opment of acomprehensive package of water rightsand policies. Therefore,
several international entities of importance are making efforts to encourage the
acknowledgment of the existence of a human right to water which would ensure
that the right to water is not adversely affected and no country’s capacity to
ensure the full realisation of theright to water is curtailed.

° 1d.

10 Constance Elizabeth Hunt, Thirsty Planet 44 (2004), as cited in Chad A. West, For Body,
Soul or Wealth: The Distinction, Evolution and Policy Implications of a Water Ethic, 26
Stan. EnvTe. L.J. 201, 201 (2007).

11 United Nations Development Programme, Human Development Reports, available at
hdr.undp.org/en/media/HDR2006_English_Summary.pdf, (Last visited on September 10,
2008).

12 Guerquin et al., World Water Actions, Making Water Flow for All xviii (Earthscan 2003), as
cited in Chad A. West, For Body, Soul or Wealth: The Distinction, Evolution and Policy
Implications of a Water Ethic, 26 Stan. EnvTL. L.J. 201, 201 (2007).

13 Sujata Dutta Sachdeva, A Pitcherful of Poison: India's Water Woes set to get Worse, THe TIMES
oF INpiA (KoLkaTa), April 13, 2008.
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In 1948, the United Nations passed the Universal Declaration of Human
Rights, which guaranteed all people the right to a healthy standard of living.** In
2000, the UN Committee on Economic, Social, and Cultural Rights deemed theright
to safe drinking water and adequate sanitation as essential to a person’sright to
health.’s In 2001, World Water Day participants further defined the right to water
as“aright to access to water of sufficient cleanliness and in sufficient quantities
tomeet individual needs.”*¢ A human rights approach entails precedence given to
water usagein favour of drinking and domestic water. Several water policiesassign
the following order of priority for water usage: drinking water, irrigation, hydro-
power, ecology, agro-industries and non-agricultural industries, navigation and
other uses.” Thisisclearly indicative of the emphasis given to domestic uses of
water asthe overriding priority in water allocation. However, given the possibility
of altering the order of itemsin the priority list, alot of room for change has been
|ft, ensuring thereby, that there was not much substancelft in the prioritization.®
In most countries, water sector reforms are used as an effective tool to address
diminishing per capitaavailability, problemsrelating towater quality, control, access
and use of available freshwater.

Accessto clean drinking water and sanitation has atremendous bearing
on anumber of other rights and freedoms, clearly showing how all these aspects
areinterdependent.’® For example, right to clean water and adequate sanitation is
related to freedom from inhuman and degrading treatment, right to life and
concomitant appendagesthereof, i.e. lifethreatening illnesses borne by dirty water,
right to health, right to education, awareness of importance of clean water, freedom
from discrimination in terms of who lacks accessto clean water and who does not,
right to devel opment and freedom from poverty and aright to an adequate standard
of living. Here, within the context of interrelatedness of human rights, perhapsthe
right to development needsto be emphasized in specie. Development expandsthe
spacefor afuller enjoyment of humanrights.?® Establishing water asaright ensures
people a position at the centre of development as opposed to the general trend of
remaining passive recipients.

14 World Health Organization, The Right to Water 8 (Nov. 2003), available at http://www.who.int/
water _sanitation_health/rightowater/en/ (Last visited on September 10, 2008).

15 United Nations Economic and Social Council, The Right To The Highest Attainable Sandard
Of Health : . 11/08/2000. Available at http://www.unhchr.ch/tbs/doc.nsf/(symbol)/
E.C.12.2000.4.En, (Last visited on September 10, 2008).

6 World Health Organisation, Content of the Human Right to Water, Available at http://
www.who.int/water_sanitation_health/humanrights/en/index2.html, (Last visited on
September 10, 2008).

17 National Water Policy, 2002, S 8 and Rajasthan State Water Policy, 1999, § 9, as cited in
Phillipe Cullet, Water Law Reforms: Analysis of Recent Developments, 47 (2) JILI 227 (2006).

18 Maharashtra State Water Policy Act, 2003, § 4 and Rajasthan State Water Policy, 1999, §
8 as cited in Water Law Reforms: Analysis of Recent Developments, 47 (2) JILI 227 (2006).

% RHoNA K. M. SMITH, TEXTS AND MATERIALS ON INTERNATIONAL HUMAN RiGHTs 56-7 (2007).

2 Prakash Shah, International Human Rights: A Perspective from India, 21 ForoHAM INT'L L.
J. 24 (1997).
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B. INTERNATIONAL INITIATIVESTO MAKE RIGHT TO WATER
ABASC HUMAN RIGHT: TWIN ASPECTS OF WATER AND
SANITATION

Thevariousinternational effortsat recognizing water asabasic human
right cannot be overemphasized. The UN Committee on Economic, Social and
Culturd Rights, in 2002, has declared clean drinking water asthe basic human right
of the people It is therefore prudent to infer that water as a human right has been
recognized by theworld. The major goal which is, however, yet to be achieved by
the majority of the states around the world, isthe realization of the aboveright.*
Some important parts of the UN Covenants and Declarations which explicitly or
implicitly declarewater asa‘humanright’ includethe Convention onthe Elimination
of All Formsof Discrimination against Women, 1967. Article 14, paragraph 2, clause
(g) of the same deals with issues pertaining to sanitation and water supply in a
substantive fashion. The Convention on the Rights of the Child, 1989 at Article 24,
paragraph 2, clause (c) mentions the responsibility of state parties to implement
measures to provide for adequate clean drinking water.?? Further, the Universa
Declaration on the Eradication of Hunger and Malnutrition, 1974 identified as a
pressing issue, the emerging trend of precedence given to the use of water in
industry over agriculture.?®

TheInternational Covenant on Economic, Social and Cultural Rights,
1966, coupled with the Universal Declaration of Human Rights, 1948 and the
International Covenant on Civil and Political Rights, 1966 along with two Optional
Protocols, constitutes the International Bill of Human Rights.>* The General
Comment No. 15 of the Committee on Economic Social and Cultural Rights made
during its 29" session held in Geneva in November 2002 is perhaps the most
explicit document released by the UN till date, declaring water asa‘humanright’ .
It emphasizes that the human right to water isindispensable for leading alifein
human dignity; and hence, it is a prerequisite for the realization of other human
rights.?® The caseis buttressed further by other international fora highlighting the

2l G. Kamalavardan Rao, Drinking Water and Sanitation: Practical Vision Needed in Basic
RURAL INFRASTRUCTURE AND SERVICES FOR IMPROVED QUALITY OF LiFe 127-49(1999).

22 AruN K. SineH, Water: A ‘Need’ or a ‘Human Right’ issue? in PrivaTizAaTION OF RIVERS IN INDIA
43-4 (2007).

2 See Universal Declaration on the Eradication of Hunger and Malnutrition (1974), preamble
clause (d).

2 SINGH, supra note 22, 49. See also Centre on Housing Rights and Evictions, Right to Water:
Background Information available at http://www.cohre.org/water, (Last visited on September
10, 2008).

% S. Muralidhar, The Right to Water: An Overview of the Indian Legal Regime, available at
www.ielrc.org/content/a0604.pdf (Last visited on September 10, 2008)

% |nternational Council on Environmental Law, The Right of Access to Drinking Water and
Sanitation available at http://www.emwis.net/topics/WaterRight/| CELCIDE_EN.pdf (Last
visited on September 10, 2008). See generally Jennifer Naegele, What is wrong with Full-
fledged Water Privatization? 6 J. L. & Soc. CHALLENGES 99 (2004).
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significance of sanitation and drinking water. For example, the World Summit on
Sustainable Development (WSSD), Johannesburg, 2002 delivered a ringing
peroration about the need for safe drinking water and sanitation and committed
itself to thetask of improving the situation of peoplelacking accesstheretointheir
respectivelocations. The Third World Water Summit, Kyoto, 2003, also harped on
the issue of right to water.

Ananalysisof Article 2, paragraph 3 of the Declaration on the Right to
Development, 1986 hintsat an indirect imposition of the hegemony of WTO powers
over other member nations, whereby they are mandated to devel op policiesfor the
well-being of the entire popul ation. However, constantly being under the obligation
of adhering to the binding clause of being in congruence with WTO laws, nations
often find themselves in a position where they are unable to abide by their own
national policies. In some of the subsequent sections of the present paper, we
shall attempt to elaborate upon the position with regard to the WTO and its
repercussions on water rights.

C. POLICY FRAMEWORK UNDERTAKEN BY THE
GOVERNMENT OF INDIA

InIndia, water isa State subject. Entry 17 of the State List isinrelation
to “Water, that is to say, water supplies, irrigation and canals, drainage and
embankments, water storage and water power subject to the provisions of Entry 56
of List 1”.27 Further, Entry 6 of List Il deals with the subject, Public Health and
Sanitation.?® It istherefore, highly possible to conclude that States are responsible
for the availability and accessto safe drinking water and sanitation facilities. The
existing water law framework in Indiais characterized by the co-existence of a
number of different principles, Rules and Acts adopted over the last 60 years.?°
This has led to a lack of clarity with regard to the rights and obligations of all
concerned individualsand institutions. This problem has been further compounded
by the fact that formal water law is still supplemented by a number of customary
and religiousrules concerning water use and control, whose application continues
even today in many places.®

A quick glance at the history of India’ s water sector shows that it was
managed on an ad hoc basis till 1987, when the first ever National Water Policy

27 See Entry 17, List Il, Schedule VII, The Constitution of India, 1950. See also Entry 56, List
I, Schedule VII, The Constitution of India, 1950 which deals with Inter State Water
Disputes.

% See Entry 6, List I, Schedule VII, The Constitution of India, 1950.

2 Philippe Cullet, Water Law Reforms: Analysis of Recent Developments, 47 (2) JILI 206
(2006).

%0 1d. See also Mark Erik, A Pure Perspective on Water, Vol. 9 (3), HumaN RigHTs TriB. (2003).
See also Ken Conca, Environmental Governance After Johannesburg: From Stalled
Legalization to Environmental Human Rights, 1 J. INT'L L. & INT'L ReL. 121 (2004-05).
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was formulated,® and even that was a mere practice of codifying the manner of
governmental functioning in this regard. Such a policy failed on a number of
counts when it came to changing the ground realities however, because neither
wasit formulated with the participation of people through consultation, nor did it
allocate any role to the communities involved in practising traditional water
conservation.®> The word ‘participation’ is sometimes perceived as a misnomer
becausein principle, itisan umbrellaterm that coversthe various stages of policy
planning and project design right down to the management of water infrastructure,
whereasin practice, the focus is usually on the fag end of the process.*® Post the
dismal performance of theimplementation of the National Water Policy, 1987, the
government prepared afresh draft water policy in 1998. However, instead of wider
circulation among the public at large, this policy was kept a secret, though the
National Water Board had already approved it. Therefore, the final document did
not incorporate any concern, suggestions or ideas emerging from the public,
virtually making amockery out of the whole exercise.®

Some of thenorms® of ‘ safe drinking water’ as per the statistics used by
thePlanning Commission, 2002 to demarcate the extent of coverage are that drinking
water sources should bewithin: (i) 1.6 kmdistancein plains, (ii) 100 metreselevation
differencein hills, One hand pump or stand post for every 250 persons; 40 litres of
safedrinking water per capitafor human beings, 30litresper capitaper day additionaly
for cattlein Desert Devel opment Programme (DDP) aresas; drinking water issaid to
be safeif itisfreefrom bacteriacontamination, chemical contamination, i.e. fluoride,
iron, arsenic, nitrate and brackishness in excess or beyond permissible limits.
Nevertheless, theexact definition of * safe’ isstill inconclusive. However, itisnot like
we lack standards for ascertaining the quality criteria but rather, these criteria have
not been included in defining ‘ safe’. Besides alack of well-defined and structured
objectivesof the National Water Policy, 2002, anumber of other drawbacksal so exist
pertinent to the problem of lack of drinking water and proper sanitation.® Some of
them include emphasison ‘man’ at the centre of, rather than as a part of nature and
acting accordingly for thewhole ecosystem, and lack of acknowledgment of people’s
participation in water resource management. Moreover, project planning does not
envisage any participation on part of the common man and theinterests of concerned
communities most likely to be affected by the wasteful use of drinking water have
not been addressed directly despite the allocation of top priority to the provision of
drinking water. Further, the critical issue of social justice in water distribution has
been totally overlooked despite the fact that more than 60 percent of the population

31 SINGH, supra note 22, 57.
%2 |d. , 57-9.

33 Cullet, supra note 29, 209.
34 SINGH, supra note 22, 57-8.

%5 Dr. Ramesh, Right to Drinking Water: Need for Changes in the Present Policy, 30 (1) INDIAN
BArR Review 599-600.

36 Shital Lodhia, Quality of Drinking Water in India: Highly Neglected at Policy Level,
available at www.cfda.ac.in, (Last visited on January 25, 2009).

37 SINGH, supra note 22, 58-9.
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livesin rural areas where access to water often becomes a question of survival. So
also, the lack of national groundwater legislation and its adverse effects are not
addressed.

The policy framework undertaken by the Indian Government in the
water sector, in the specific context of water supply and sanitation, can be traced
by highlighting the variousfive year plans executed during the last sixty years of
India’s independence.®® During the First Five Year Plan (1951-56), water supply
and sanitation were added to the national agenda. However, sanitation did not
receive any separate importance and was merely mentioned under the heading,
‘water supply.’ It was only in 1954, that the first National Water Supply and
Sanitation programme was launched as part of the Health Plan. During the Second
and Third Five Year Plans, funding was provided to devel op and strengthen state
public health engineering departments and preliminary steps were taken for the
identification of areas to be provided with drinking water. In 1968, states were
given thefinancial autonomy to sanction rural water supply schemes. Priority was
givento villageswith acute scarcity of drinking water. Thereafter, theAccelerated
Rural Water Supply Programme (ARWSP) was launched to supply water to villages
of backward class during the 1970s.%

From the Sixth Five Year Plan (1980-85) onwards, theimportance given
tothewater sector gradually increased. For example, aL ow Cost Sanitation Scheme
wasintroduced for urban areasin 1980-81. In 1986, initiatives such asthe Central
Rural Sanitation Programme and National Technology Mission werelaunched asa
direct consequence of policies adopted during the Sixth Five Year Plan.*® During
the Eighth Five Year Plan (1992-97), emphasis was laid on treating water as a
commodity, and issues pertaining to privatization, inception of local bodies for
operation and maintenance and development of proper linkages between water
supply and sanitation were taken up.* During the Ninth Five Year Plan (1997-
2002), emphasiswasagain laid on privatization, aswell asdecentralization, bothin
rural and urban areas. The Tenth Five Year Plan (2002-07) provided for ahundred
percent coverage of the urban and rural population insofar as water supply was
concerned. Water was to be managed as a commodity and there was a changein
theroleof the government from adirect service provider to afacilitator in aprocess
leading, to and perhaps, finally culminating in privatization. Focuswas not only on
investment requirements, but al so oninstitutional restructuring, provision of better
services, encouragement of people’s participation and fostering managerial and
organizational improvement.

% Ganesh Tagore & Vasudha Paagare, Springs of Life in Inbia’s WATER Resources 82-9 (2006).

% The ARSWP was replaced by a 20 Points Minimum Needs Programme aimed at full rural
coverage in 1975. In 1977-78, ARSWP was reintroduced but funds were provided by the
states through the Minimum Needs Programme.

% The National Technology Mission was renamed as Rajiv Gandhi National Drinking Water
Mission aimed at covering rural areas cost-effectively before the end of the 8" Five Year Plan.

‘1 During 1993-94, Accelerated Urban Water Supply Programme was initiated to provide
water to towns. Also, during 1994-95, the Mega City Scheme for five metros was started.
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[1l.LEGAL STANDING OF THERIGHT TOWATERAND
SANITATION IN INDIA

A. PROVISONSOF LAW RELATING TO PUBLIC HEALTH AND
SANITATION IN INDIA

With specific regard to right to water, it might be observed that in the
Indian context, thereisno definite legislation in place. Essentially, constitutional
provisionsare the oneswhich arelooked into for the purpose of deriving solutions
to the various problems in this sphere. Though specific legislations such as the
Water (Prevention of Pollution) Act, 1972, Environment (Protection) Act, 1986, etc.
are in place, these essentially deal with the issue of water pollution, and not the
right to clean drinking water per se.*? Additionally, the Forest Conservation Act,
1980 could aso be resorted to in select cases. With respect to ground water
specifically, the Central Ground Water Authority isan authority that can look into
such aspectsthat concern the ground water in aparticular area.** One must however
always note the existence of Article 47 of the Constitution of Indiawhich readsas
follows: “Duty of the Stateto raise thelevel of nutrition and the standard of living
and to improve public health — The State shall regard the raising of the level of
nutrition and the standard of living of its people and the improvement of public
health as among its primary duties and, in particul ar, the State shall endeavour to
bring about prohibition of the consumption, except for medicinal purposes, of
intoxicating drinks and of drugswhich are injuriousto health.” 4

While addressing the issue of clean drinking water as a fundamental
right for the masses, another critical aspect is the issue of sanitation. Sanitation
has always been relegated to the back burner in the Indian context, especialy in
the rural areas. This accentuates the problems already at hand, namely, public
health concerns. Besidesthis, theright to clean drinking water has at best, remained
mererhetoric. Though theright to food has been clearly read into the Constitution
of Indiaunder Article 21, pertaining asit isto the Right of Protection of Life and
Personal Liberty, the concomitant Right to Water has not perhaps received its due
share. With regard to Schedule V11 of the Constitution of India, there are certain
provisionsthat relate to water and issues associated therewith. Most of the major
aspects are under the ambit of the State List of the concerned schedule. Entry 56
of Listl iswithrelationtointerstateriversand river valleys. Entry 17 of List 11 talks,
inter alia, of providing water supplies. However it is submitted that the right to
water does not, despite the aforementioned entries, per se ‘water down’ from a
reading of the entriesin Schedule V11 of the Constitution of India.

The aforementioned legal provisions, with thelone exception of Article
21, act as aguideline towards the pursuance of a certain standard of living for its

%2 DR.ALI MeHDI , WATER PoLLUTION LAWS AND THEIR ENFORCEMENT IN INDIA 117 (2007).
4 RamaswaMmY R. IYER, WATER: PERSPECTIVES, |ssues, CoNceRrNs 108-19 (2003).
4 Article 47, Constitution of India, 1950.



RIGHT TO WATER 313

citizens by the State. Although the Directive Principles of State Policy quoted
above are a compelling argument for the right to water, and might be perhaps
extended to imply theright to health when read in conjunction with sanitation, this
aloneisnot aguarantee. The very fact that they are outlined by way of Directive
Principlesof State Policy and are outlined in Chapter 1V, illustrateincontrovertibly,
that they are therefore, non-justiciable.

B. TOWARDSA FRAMEWORK OF DEFINITE WATER
LEGISLATION: FROM RHETORIC TO CONCRETE ACTION

Thefragmentation observed in the various policy provisionswith regard
to water in India gives rise to the pressing need for a comprehensive legislative
initiative that must be adopted so as to annihilate the complications arising from
the existing loopholes. The National Commission for Integrated Water Resources
Development during the course of its deliberations, suggested the need for a
comprehensive national legislation based framework, to deal with the various
i ssues pertaining to water and itsuse.®® Though, there may be practical difficulties
in ensuring that such alegislation, finally see the light of the day, there are many
benefits which could flow, should this proposition become a reality. As an
illustration, to deal with the right to clean drinking water, the first concrete step
that must betaken isto ensurethat thereisacertain standard laid down which can
indicate basic requirements of quality and quantity. This can consequently ensure
that the entire system of providing clean drinking water is scientifically managed.

Another crucial aspect to be looked into would be to stop the wasteful
use of water in the areaswhereiit is provided. One way of doing thiswould be by
way of imposing alevy on water consumption. This could also lead to theraising
of funds for the maintenance of such services in the future and by corollary,
thereby lead to improvement in theinfrastructure related to providing water. Thus,
we would like to stress that attaching a cost to such services shall ensure that
misuse of water supply is effectively checked; even if one were to provide some
leeway for the fact that some of the primary objectives behind providing water to
people might be slightly compromised upon.*®

Thus, it issubmitted that aunified legal structurewill lend clarity to the
entire process of providing water to the masses; apart from ensuring that water is
not wasted in the zeal of creating a systematic superstructure to addressthe larger
issue of ‘water for al’. Theright to water has been, and still is, being debated the
world over as an inseparable pillar of human rights and therefore, by corollary, is
incomplete without an improved scheme of sanitation and better public hygiene.
Though, it is acknowledged that a mere statutory enactment may not be the sole
requirement or solution to the problems of the people, it canindeed go along way
in putting pressure upon the government to deliver along such affixed lines, apart

% RamaswamMY R. IYER, WATER: PerspecTIVES, |ssues, Concerns 108-14 (2003).
4 1d.
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from also affixing accountability in relation to ensuring clean drinking water and
better sanitation facilities.

C. JUDICIAL PRONOUNCEMENTSIN THE CONTEXT OF THE
RIGHT TO WATERAND THE NEED FORBETTER SANITATION
FACILITIES

The right to water has not been expressly provided for under any
constitutional or legislative provision in India. The Supreme Court has, in most
cases, taken therefuge of Article 21 of the Constitution of Indiato address concerns
relating to the right to water. In this context, it may also be noted that the right to
health stands as superset within which the specific right to clean drinking water
and related aspects like sanitation can be located. Article 21 of the Indian
Constitution guaranteesto individualstheir life and personal liberty which might
not be deprived except by aprocedure established by law. The Supreme Court has
widely interpreted this fundamental right and has included within Article 21 the
right to live with dignity. It has also held that any act, which affectsthe dignity of
anindividual, will alsoviolatetheir right tolife. Theissue of right to life and human
dignity wasfirst addressed in Bandhua Mukti Morcha v. Union of India,*” which
concerned the living and working conditions of stone quarry workers. The court
held that humane working conditions are essential to the pursuit of theright tolife.

In the case of T. Damodar Rao v. Special Officer, Municipal
Corporation, Hyderabad,*”® the Supreme Court ruled that the responsibility for
the upkeep of environment isasmuch onthe state asit ison the various machineries
of the state, vide the implication provided in Article 48-A of the Constitution of
India. In Andhra Pradesh Pollution Control Board v. Prof. M.V. Nayudu and
others,*® acase dealing with the broader issue of sustainable development, Justice
Jagannadh Rao held that theright to life under Article 21 of the Indian Constitution
also implies the right to a clean environment. Further, even the Karnataka High
Court has considered theright of anindividual to have accessto drinking water. In
the case of Puttappa Honnappa Talavar v. Deputy Commissioner, Dharwad,* it
held that the right to life also includes the right to have access to clean drinking.
Additionally, in the case of Ratlam Municipality v. Shri Vardichand,®* where the
issue was whether municipalities are obligated to maintain certain minimum
standards to ensure public health, by way of a petition filed under Section 133,
Criminal Procedure Code, 1973, the Supreme Court held that a public body
constituted for the principal statutory duty of ensuring sanitation and health is
not entitled to immunity on account of breach of this duty. With respect to the

4 Bandhua Mukti Morcha v. Union of India, A.l.R. 1984 S.C. 802.

% T. Damodar Rao v. Special Officer, Municipal Corporation, Hyderabad, AIR 1987 AP 17.
4 Andhra Pradesh Pollution Control Board v. Prof. M.V. Nayudu and Others, AIR 1999 SC 812.
50 Puttappa Honnappa Talavar v. Deputy Commissioner, Dharwad, AIR 1998 Kar 10.

51 Ratlam Municipality v. Shri Vardichand, 1980 (4) SCC 162.
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discharge of pollutants as a consequence of industrial activity the Court observed
that such reckless degradation of environment is*achallengeto the social justice
component of therule of law” .52 The Vellore Citizen's Welfare Forumv. Union of
India®® case dealt with the issue of water pollution by the discharge of toxic
effluents from tanneries located in the state of Tamil Nadu. The Supreme Court
looked into Articles 21, 47, 48-A and 51-A(g) aswell asthe basic provisions of the
Water (Prevention and Control of Pollution) Act, 1974, Air (Prevention and Control
of Pollution) Act, 1981 and the Environment Protection Act, 1986 to decide on this
case. The twin principles of ‘Polluter Pays and ‘ Precautionary Principle’ were
looked into by the Court and subsequently introduced as ‘law of the land’. The
Supreme Court had also gone on to hold in the case of MC Mehta v. Union of
India,® that environmental pollution causes several health hazards, and therefore
violatestheright to life.

It is submitted, that the right to water and sanitation do not at present,
have aclearly defined niche under Indian laws. Therefore, there must be aclearly
defined and expostul ated provision pertaining to right to health so that individuals
can have their rights enforced and violations redressed. Further, accompanying
issues of water and sanitation should get their due share of focus, and efforts be
made to assuage the people and their grievances, besides having apolicy framework
to enunciate how such situations might be dealt with. Having suggested that, we
would like to further state that employing Article 21 as a tool to facilitate the
introduction of the right to water as atangible justiciableright is indeed a potent
scheme.

D. INTROSPECTING THE CHARACTER OF THE INDIAN
LEGAL SYSTEM IN RELATION TO THE WATER RIGHTS

Ideally, water resource systems must be designed, protected and
managed well so that not only iswater used intelligently, but also that at the same
time, their ecological, environmental and hydrological integrity ismaintained.® In
thisregard, itisprudent tofirst look into the merits and demerits of the Indian legal
system in relation to the regulation of such water resource systems. Some of the
merits of the Indian legal system with regard to the right to water include the fact
that the states tend to protect the negative rightsi.e. they can refrain from doing a
number of other actionsthat are not mandatory in nature. Thus, it iscomparatively
aless expensive mode for the governments to ensure the protection of rights.®®

52 1d.
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These days, the reforms that are sought to be brought about within the existing
system, areaimed at incorporating the principle of decentralization and participation.
For example, the Swajaldhara guidelines which are premised on community
participation, aim at devolution of ownership of drinking water assetsto appropriate
panchayats.” Moreover, a number of states ranging from Andhra Pradesh and
Madhya Pradesh to Orissa and Rajasthan now have Water User Associations
(WUA )% which are meant to be governed and controlled by people that both pay
for the services the association offers, and receive benefits therefrom. These are
independent entities and are not commercial in nature.

However, some demeritsarea so inherently present within theregulatory
framework of the Indian legal system with regard to the right to water. In order to
get some more insight into this aspect, it might be interesting to look at the
difference between the South African model and the Indian model.® The South
African model confersajusticiable, affirmative right of accessto adequate water,
and the same is enshrined in the country’s Constitution and has been upheld by
the country’s Constitutional Court. InIndiaonthe other hand, animplied justiciable
rightisonly derived from thebroader Right to Life.®* Perhaps, amore direct approach
tojusticiability would be of agreater impact in achieving the goal of clean water for
all. Theurgency and importance of thismatter is sorely undermined however when
the executive wing of the government sometimes characterizesthisright asmerely
a social development project.5* Further, there are an insufficient number of
monitoring bodies to ensure both the equitable implementation of water policies
aswell asto provide redressal mechanismsfor violations.% If Indiaistruly serious
about pursuing aright to water within the human rights discourse effectively, then
even human rights must have an equal place in the scheme of development.®
However, this has so far at least, been difficult to achieve. Moreover, the
accountability of the government, when no tangibl e steps are taken towardsrights
protection, also has to be looked into.%* Although justiciability cannot be looked
at asapanaceafor all our water woes, it is definitely an effective step in ensuring
sufficient access to sufficient clean water to all.
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IV.RIGHT TOWATERASA NEED: THE ISSUE OFWTOAND
WATER BEING TREATED ASA COMMODITY

A. ROLE OF THE STATE AND THE PROSPECT OF
PRIVATIZATION OF WATER SERVICES

The major consequence of making the right to water a part of the
definition and scope of services, as understood for the purposes of the WTO
mechanism, isthat the onus shiftsfrom the State being afacilitator, to the State as
a mere regulator. This, thus, implies thereby, a sharp transition from a situation
where the state machinery isto be responsible for the provision of water services
to the people, to one where the same function essentially flows to the hands of
private parties. In the former situation, considering water as being within the ambit
of human rights, the onus shifts onto the shoulders of the State to ensure that the
masses have no trouble in gaining access to water. Further, in the given scenario,
the profit motive aso remains absent as the provision of clean drinking water to
the people becomesawelfarefunction.®® On the other extreme, water services after
being privatized, run therisk of fomenting practices such as profiteering, so asto
sustain the business of providing water to the people. In this case providing water
comes at apremium and may well be beyond the reach of the common man dueto
prohibitive pricing policies, which in fact may to an extent be necessary, for the
private firmsto recover input costs.

B. PRACTICAL PROBLEMSARISNG FROM THE
PRIVATIZATION OF WATER SERVICESIN THE CONTEXT OF
WTO REGULATIONS

The WTO and GATS regime have strict regulations with respect to
governmental intervention with reference to the functioning of private players
involved in the supply of water services. For example, the government of states
cannot endeavour the creation of ‘specific legal entities that trespass into the
realm of water services. The various provisions of the arrangement seemingly
dlant in the direction of private participation, and therefore do not take into
consideration the need for participation of the public at largein the provision of as
essential aservice aswater to the masses.% At the same time however, it might be
acknowledged that the entry of private playersinto the hitherto preserve of state
monopoly iswelcome, especially if considered from the viewpoint of efficiency in
the services provided as a consequence of privatization. Further, the GATS setup
also encourages governments to decide on the selection of such parties to carry

8 Mireille Cossy, Water Services at the WTO in FrResH WATER AND INTERNATIONAL Economic Law
117-41 (2005).
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out the provision of these services to the people. It is submitted that the right to
water as a need-based right to accommodate the mandate of WTO for trade in
services, has certain typical problems that many nations, especialy developing
ones may find uncomfortable to adhere to, given the socio-economic scenario of
such nations. While an increased state of efficiency may be desired, it cannot be
the only motivating factor to look at trade in water services.

V. CONCLUSION

It must be remembered that though law can comein as afacilitator of
change, for it to be truly effective and deliver on its mandate, the desire of the
people must always remains the supreme consideration. In this context, efforts at
capacity building of the local population may be undertaken so that theoretical
propositions, as stated during the course of this paper are demonstrated in practical
life as well. A situation where water and related services are entirely within the
ambit of trade in the open market, defeats the very purpose of treating water asa
basic meansto survival. Therefore, it isour view that water should betreated asa
fundamental human right. It is only then, that a substantial proportion of the
masses, which are still not in aposition to afford the basic necessities of life, can
access water resources freely. In fact, greater stress may be placed on the
strengthening, creation and sustenance of a robust infrastructural base that can
support the pressures of alarge population on water resources. For the purpose of
prevention of wastage and excessive unplanned use, anominal cessmay belevied
so that people use water with prudence. In fact, a segregation could be made
between the requirements of water from the perspective of water being a basic
human right on one hand, and water being used asacommodity that can be traded
in on the other. It isthen, that we can try to ensure that there is ample avail ability
of water for both human requirements and commerce; thus avoiding the scope of
friction between these two contradictory segments of water usage. This mechanism
can also ensure that the concepts of human rights and trade in services remainin
their own exclusively defined realms and do not encroach into each other’sterritory.
Finally, this can also lead to greater efficiency in the usage of water when there
exist clear legislative parameters to deal with both kinds of usage as suggested
hereinbefore in the paper.



