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I. INTRODUCTION

The Insolvency and Bankruptcy Code, 2016 (‘IBC’) initially excluded 
Financial Service Providers (‘FSPs’) from its scope.1 However, §227 of the IBC 
HPSRZHUHG�WKH�&HQWUDO�*RYHUQPHQW��LQ�FRQVXOWDWLRQ�ZLWK�WKH�DSSURSULDWH�¿QDQFLDO�
regulator, to bring FSPs, or categories thereof, within the purview of the IBC.2 On 
November 15, 2019, the Central Government exercised this statutory power and 
issued the Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings 
of Financial Service Providers and Application to Adjudicating Authority) Rules, 
2019 (‘The Rules’).3 The Rules enable such FSPs or categories of FSPs, as may 
EH�QRWL¿HG�E\� WKH�&HQWUDO�*RYHUQPHQW�XQGHU������IURP�WLPH�WR� WLPH�� WR�EH�UH-
solved under the IBC, DOEHLW� ZLWK� FHUWDLQ� SURFHGXUDO� PRGL¿FDWLRQV� XQGHU� WKH�
Rules.4 Immediately afterwards, the Ministry of Corporate Affairs extended the 
Rules to Non-Banking Finance Companies (‘NBFCs’) including Housing Finance 
Companies (‘HFCs’) with asset size of INR 500 crore or more.5
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1 Insolvency and Bankruptcy Code, 2016, §3(7).
2 Insolvency and Bankruptcy Code, 2016, §227. Moreover, §239(2)(zk) empowered the Central 

Government to make rules regarding the manner of conducting insolvency and liquidation pro-
ceedings under §227.

3 The Rules have been issued under §227 read with §239(2)(zk) of the Insolvency and Bankruptcy 
Code, 2016.

4 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 
3URYLGHUV� DQG�$SSOLFDWLRQ� WR�$GMXGLFDWLQJ�$XWKRULW\��5XOHV�� ������*�6�5������(�� �1RWL¿HG�RQ�
November 15, 2019).

5 Ministry of Corporate Affairs, Category of Financial Service Provider whose Insolvency 
5HVROXWLRQ�DQG�/LTXLGDWLRQ�3URFHHGLQJV�VKDOO�EH�XQGHUWDNHQ�DV�SHU�,%&��6�2�������(���1RWL¿HG�
on November 18, 2019).
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In parallel, the Reserve Bank of India (‘RBI’) superseded the board of 
Dewan Housing Finance Corporation Ltd. (‘DHFL’), appointed an Administrator 
as well as an Advisory Committee.6 The RBI then initiated an insolvency pro-
ceeding under the IBC against DHFL.7 Subsequently, the National Company Law 
7ULEXQDO��µ1&/7¶��DGPLWWHG�WKH�LQVROYHQF\�DSSOLFDWLRQ�¿OHG�DJDLQVW�'+)/�PDN-
LQJ�LW� WKH�¿UVW�)63�WR�EH�EURXJKW�XQGHU� WKH�DPELW�RI� WKH�5XOHV�8 These develop-
ments come at a time when several other FSPs such as Yes Bank Ltd., Punjab 
and Maharashtra Co-operative Bank Ltd. (‘PMC’), and Infrastructure Leasing and 
)LQDQFLDO�6HUYLFHV�/WG���µ,/	)6¶��KDYH�DOVR�H[SHULHQFHG�DFXWH�¿QDQFLDO�GLVWUHVV�9

Initially, Indian policymakers had envisaged that a separate law, the 
Financial Resolution and Deposit Insurance Bill, 2017 (‘FRDI Bill’), would deal 
with resolution of FSPs. It was expected that the IBC and FRDI law together would 
provide a comprehensive resolution mechanism for the economy.10 The FRDI Bill 
was introduced in the Parliament on August 10, 2017 and was referred to a Joint 
Parliamentary Committee. However, there was considerable controversy in the 
public domain about the bail-in clause in the Bill. Apprehensions were raised that 
this clause would essentially permit use of depositors’ money to bail out banks. 
Moreover, there were concerns regarding the adequacy of deposit insurance cover 
as well as the application of the resolution framework to public sector banks.11 Due 
to these controversies surrounding the Bill, the government withdrew the FRDI 
Bill in July 2018.12

6 Reserve Bank of India, 6XSHUVHVVLRQ�RI�%RDUG�RI�'LUHFWRUV�DQG�$SSRLQWPHQW�RI�$GPLQLVWUDWRU²
'HZDQ�+RXVLQJ�)LQDQFH�&RUSRUDWLRQ�/WG� (November 20, 2019); Reserve Bank of India, 5HVHUYH�
%DQN�RI� ,QGLD�DSSRLQWV�DQ�DGYLVRU\� FRPPLWWHH� WR�DGYLVH� WKH�DGPLQLVWUDWRU�RI�'HZDQ�+RXVLQJ�
)LQDQFH�&RUSRUDWLRQ�/WG� (November 22, 2019).

7 MoneycontRol news��'+)/��5%,�¿OHV� LQVROYHQF\�DSSOLFDWLRQ�ZLWK�1&/7, November 29, 2019, 
DYDLODEOH� DW� KWWSV���ZZZ�PRQH\FRQWURO�FRP�QHZV�EXVLQHVV�FRPSDQLHV�GKÀ�UEL�¿OHV�LQVROYHQF\�
application-with-nclt-4686361.html (Last visited on February 10, 2020).

8 Business standaRd (Subrata Panda), 1&/7�DGPLWV�LQVROYHQF\�SOHD�PRYHG�E\�5%,�DJDLQVW�GHEW�
ODGHQ�'+)/, December 3, 2019, available at https://www.business-standard.com/article/compa-
QLHV�QFOW�DGPLWV�LQVROYHQF\�SOHD�PRYHG�E\�UEL�DJDLQVW�GHEW�ODGHQ�GKÀ�������������B��KWPO�
(Last visited on February 10, 2020).

9 the econoMic tiMes��,/	)6��7KH�FULVLV�WKDW�KDV�,QGLD�LQ�SDQLF�PRGH, October 3, 2018, available 
DW� KWWSV���HFRQRPLFWLPHV�LQGLDWLPHV�FRP�LQGXVWU\�EDQNLQJ�¿QDQFH�EDQNLQJ�HYHU\WKLQJ�DERXW�
the-ilfs-crisis-that-has-india-in-panic-mode/articleshow/66026024.cms?from=mdr (Last visited 
on February 10, 2020); M.G. Arun��/HVVRQV�IURP�WKH�3XQMDE�	�0DKDUDVKWUD�&R�RSHUDWLYH�%DQN�
6FDP, india today, October 4, 2019, available at https://www.indiatoday.in/india-today-insight/
story/punjab-maharashtra-co-operative-bank-pmc-scam-1606111-2019-10-04 (Last visited on 
February 10, 2020).

10 lok saBha secRetaRiat, Sixteenth Lok Sabha, 5HSRUW�RI� WKH�-RLQW�&RPPLWWHH�RQ�WKH�)LQDQFLDO�
5HVROXWLRQ�DQG�'HSRVLW�,QVXUDQFH�%LOO������, 1 (August 2018).

11 the econoMic tiMes��7KH�%LOO� WKDW� VSRRNHG�EDQN�FXVWRPHUV�DFURVV� ,QGLD�KDV�EHHQ�ZLWKGUDZQ, 
$XJXVW� ��� ������ DYDLODEOH� DW� KWWSV���HFRQRPLFWLPHV�LQGLDWLPHV�FRP�LQGXVWU\�EDQNLQJ�¿QDQFH�
banking/the-bill-that-spooked-bank-customers-across-india-has-been-withdrawn/article-
show/65304709.cms?from=mdr (Last visited on March 25, 2020).

12 lok saBha secRetaRiat, VXSUD�note 10, 3.
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In February 2020, the Indian Finance Minister suggested that the 
government is revising the Bill internally.13 Later that month, the RBI governor in 
D�SXEOLF�VSHHFK�PHQWLRQHG�WKDW�DQ�LQWHJUDWHG�IUDPHZRUN�IRU�UHVROXWLRQ�RI�¿QDQFLDO�
¿UPV�LV�H[SHFWHG�LQ�WKH�QHDU�IXWXUH�14 Evidently, top policymakers are conscious of 
the acute need for a holistic legal framework for resolving stressed FSPs in India.

In the meantime, the lack of an appropriate legal framework for reso-
lution of FSPs has resulted in some anomalous outcomes. For instance, the NCLT 
in $SHHMD\�7UXVW�v.�$YLYD�/LIH�,QVXUDQFH�&R��,QGLD�/WG�, held that an operational 
creditor who has a claim in respect of license fees and service tax amounts could 
trigger the IBC against an insurance company since the claim of the operational 
FUHGLWRU�GLG�QRW�DULVH�IURP�DQ\�¿QDQFLDO�VHUYLFH��FRQWUDFW�RI�LQVXUDQFH��SURYLGHG�
by the FSP.15 Such DG�KRF judicial innovation runs the risk of rendering the Indian 
insolvency jurisprudence unpredictable in its application to FSPs.

In this contemporary context, this paper analyses the potential im-
plications of these policy developments on resolution of FSPs in India within a 
conceptual framework. It is structured into the following parts. Part II captures 
the evolution of the law and institutions dealing with resolution of FSPs globally 
and in India. Part III provides the theoretical rationale for a special law for resolv-
ing FSPs like banks and Systemically Important Financial Institutions (‘SIFIs’). It 
highlights the unique features of such FSPs, the potential limitations of the IBC 
in addressing these unique features, and the applicability of a special resolution 
law on different types of FSPs. Part IV explains the critical features of a special 
resolution regime, the functions of a resolution authority and the powers of the 
resolution authority before and during resolution. It also addresses issues related 
to cross-border resolutions and the resolution of public sector banks and coopera-
tive banks. Part V discusses some of the controversial provisions in the FRDI Bill, 
2017, which led to its withdrawal. Part VI summarises the conclusions arrived at 
from the study.

II. EVOLUTION

$�� */2%$/�'(9(/230(176

During the Great Depression from 1929 to 1933, nearly 9000 banks 
suspended operations or failed in the U.S. In response to the crisis, the U.S. 
Congress created the Federal Deposit Insurance Corporation (‘FDIC’) through 

13 the hindu, )LQDQFH�0LQLVWU\�ZRUNLQJ�RQ�)5',�%LOO��VD\V�1LUPDOD�6LWKDUDPDQ, February 7, 2020, 
DYDLODEOH� DW� KWWSV���ZZZ�WKHKLQGX�FRP�EXVLQHVV�(FRQRP\�XQLRQ�¿QDQFH�PLQLVWHU�QLUPDOD�VL-
tharaman-press-conference-in-mumbai-on-february-7-2020/article30762445.ece (Last visited on 
March 25, 2020).

14 Shaktikanta Das, Governor, Reserve Bank of India, Banking Landscape in the 21st century at the 
Mint’s Annual Banking Conclave (February 24, 2020).

15 Apeejay Trust v. Aviva Life Insurance Co. India Ltd. 2019 SCC OnLine NCLT 628.
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Banking Act, 1933. The FDIC’s primary purpose is to insure deposits, protect 
depositors of insured banks through its bank supervision and examination func-
tion, and to resolve failed banks. Since 1933, the FDIC has faced two episodes of 
PDVVLYH�¿QDQFLDO�LQVWLWXWLRQ�IDLOXUHV��7KH�¿UVW�SHULRG�ZDV�WKH�6DYLQJV�DQG�/RDQ�
(‘S&L’) crisis from 1986 to 1994, when 1617 banks and 1295 S&L institutions 
IDLOHG�RU�UHTXLUHG�¿QDQFLDO�DVVLVWDQFH��7KH�VHFRQG�SHULRG�ZDV�WKH�VXESULPH�PRUW-
gage crisis from 2008-2011.16 Figure 1 highlights the resolution activity of FDIC 
across these two crisis periods.17

Figure 1: FDIC Resolution Activity 1980-2016

,QLWLDOO\�� )',&¶V� UHVROXWLRQ� UHJLPH�ZDV� FRQ¿QHG� WR� GHSRVLW�WDNLQJ�
institutions covered by its insurance fund.18 Lehman Brothers, being a pure invest-
ment bank, was therefore, not under FDIC’s resolution regime. Moreover, there 
were serious doubts about how effectively a FDIC-type procedure would work in 
relation to large and complex banks.19 Subsequently, the Dodd-Frank Act, 2010 ex-
tended the resolution regime to include even non-bank entities designated as sys-
temically risky.20 The Orderly Liquidation Authority (‘OLA’) has been established 
for this purpose. Essentially, OLA is an extension of FDIC’s resolution regime to 
QRQ�EDQN�¿QDQFLDO�LQVWLWXWLRQV�ZKLFK�DUH�V\VWHPLFDOO\�ULVN\�21 The OLA is handled 
by FDIC.22

In contrast, the resolution regime for FSPs in the United Kingdom 
(‘U.K.’) was relatively underdeveloped. The failure of the Northern Rock Plc 
in 2007 was a wake-up call for U.K.23 The Banking Act, 2009 introduced a 
Special Resolution Regime (‘SRR’) for banks, modelled quite closely on FDIC 

16 FedeRal deposit insuRance coRpoRation, Resolutions handBook (2019).
17 ,G.
18 John Armour, 0DNLQJ�%DQN�5HVROXWLRQ�&UHGLEOH��ecGi woRkinG papeR seRies in law (February 

12, 2014).
19 John aRMouR et al., pRinciples oF Financial ReGulation (2016).
20 Armour, VXSUD�note 18.
21 ,G.
22 ,G�
23� ,G�
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receivership.24 Similarly, the EU has adopted the Bank Recovery and Resolution 
'LUHFWLYH��������µ%55'¶��WR�SURYLGH�DXWKRULWLHV�ZLWK�SRZHUV�WR�GHDO�ZLWK�IDLOLQJ�¿-
nancial institutions at national level and cooperate in case of cross-border banking 
failures.25 The Single Resolution Board (‘SRB’) is the central resolution authority 
within the Banking Union.26 Together with the National Resolution Authorities of 
participating member states it forms the Single Resolution Mechanism (‘SRM’).27 
7KH�SXUSRVH�RI�WKH�650�LV�WR�HQVXUH�RUGHUO\�UHVROXWLRQ�RI�IDLOLQJ�¿QDQFLDO�LQVWLWX-
tions with minimal costs for taxpayers and to the real economy.28

%�� (;,67,1*�,1',$1�)5$0(:25.

In stark contrast to these global developments, India lacks an om-
nibus regulatory framework governing the resolution of FSPs. The resolution of 
FSPs such as banks, insurance companies, pension funds, etc. is dealt with by 
sectoral regulators under the aegis of their respective sectoral legislations, as ex-
plained below in some detail.

1. Banking Institutions

Resolution of scheduled commercial banks and co-operative banks 
is governed by different legal frameworks. The RBI enjoys powers to wind-up or 
amalgamate a scheduled commercial bank (except those public-sector banks whose 
statutes prohibit such actions by any agency other than the Central Government) 
under provisions of the Banking Regulation Act, 1949 (‘BR Act’). The RBI also 
enjoys similar powers over cooperative banks.29

D�� 6FKHGXOHG�FRPPHUFLDO�EDQNV

The BR Act provides three potential methods of resolving a banking 
company: compulsory merger, winding-up and voluntary merger.30 In practice, 
RBI has often used the compulsory merger route.31 In such mergers, RBI applies 
to Central Government for a moratorium on the banking company, then prepares 

24 ,G�
25 Bank Recovery and Resolution Directive, 2009, ¶¶3, 9, 15, 42.
26 sinGle Resolution BoaRd, 7KH�65%�LQ�WKH�%DQNLQJ�8QLRQ, available at https://srb.europa.eu/en/

content/srb-banking-union (Last visited on February 18, 2020).
27 sinGle Resolution BoaRd, 6LQJOH�5HVROXWLRQ�0HFKDQLVP��650�, available at https://srb.europa.eu/

en/content/single-resolution-mechanism-srm (Last visited on February 18, 2020).
28 ,G.
29 Deposit Insurance and Credit Guarantee Corporation Act, 1961, §§2(gg), 13D (providing that the 

Reserve Bank may initiate the winding-up of cooperative banks).
30 Banking Regulation Act, 1949, §45 (for compulsory merger), §38 (for winding-up), §44A (for 

voluntary merger).
31 For an account of Indian banking resolution experience, VHH�Prashant Saran & Tulasi Gopinath, 

5HVROXWLRQ�RI�:HDN�%DQNV��7KH�,QGLDQ�([SHULHQFH��45(2) econoMic & political weekly 54 (2010); 
Prashant Saran & Tulasi Gopinath, :HDN�%DQN�5HVROXWLRQ�)UDPHZRUN�LQ�,QGLD��7KXPEV�8S�RU�
Down, 46(50) econoMic & political weekly 104 (2011).
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D�VFKHPH�IRU�PHUJHU�ZLWK�DQRWKHU�KHDOWK\�EDQN��DQG�¿QDOO\�JHWV�WKH�VFKHPH�VDQF-
tioned by the Central Government. Alternatively, the Central Government could 
also order acquisition of the undertaking of a banking company under certain cir-
cumstances, upon receipt of a report from the RBI.32 Under the winding-up route, 
WKH�5%,�PD\�DSSO\�WR�WKH�+LJK�&RXUW�WR�ZLQG�XS�D�EDQNLQJ�FRPSDQ\�LQ�VSHFL¿F�
circumstances.33 Under voluntary merger route, a scheme for amalgamation ap-
proved by two-third majority of shareholders and sanctioned by the RBI could be 
used to merge two banking companies.34

E�� &R�RSHUDWLYH�EDQNV

Co-operative banks pose a peculiar problem. Under the Indian 
Constitution, Entry 43 of List I empowers the Union Parliament to legislate on ‘in-
corporation, regulation and winding up of trading corporations, including bank-
LQJ��LQVXUDQFH�DQG�¿QDQFLDO�FRUSRUDWLRQV��EXW�QRW�LQFOXGLQJ�FR�RSHUDWLYH�VRFLHWLHV¶��
Entry 32 of List II empowers the States to legislate on ‘incorporation, regulation 
and winding-up’ of co-operative societies. Moreover, ‘bankruptcy and insolvency’ 
is under Entry 9 of List III.

As a consequence of this constitutional construct, a co-operative bank 
located in a single state is regulated by the RBI and the Registrar of Co-operative 
Societies (‘RCS’) of that state.35 A co-operative bank operating in multiple states is 
registered under the Multi-State Co-operative Act, 2002, and regulated by the RBI 
and the Central Registrar of Co-operative Societies (‘CRCS’). Multi-state co-op-
erative banks are wound up under the direction of the Central Registrar, and state 
co-operative banks under the respective state’s RCS.36 However, the Multi-State 
Co-operative Societies Act, 2002 states that the Central Registrar shall make an 
order for the winding up of a co-operative bank if so required by the RBI.37 Similar 
provisions have been included, through amendments in co-operative society stat-
utes of different states.38 The Banking Regulation (Amendment) Bill, 2020 seeks 
to resolve some of the issues with regulation of co-operative banks.

2. Insurance Companies

The resolution of insurance companies is governed by the Insurance 
Act, 1938. If it is found by the Insurance Regulatory and Development Authority 
of India (‘IRDAI’) that a life insurer is acting in a manner prejudicial to the inter-
ests of policyholders, it may, after giving the insurer an opportunity to be heard, 
32 Banking Regulation Act, 1949, §36AE.
33 ,G., §38.
34� ,G., §44A.
35 depaRtMent oF econoMic aFFaiRs, 5HSRUW� RI� WKH� &RPPLWWHH� WR� 'UDIW� &RGH� RQ� 5HVROXWLRQ� RI�

)LQDQFLDO�)LUPV, (September 2016).
36 The Multi-State Cooperative Societies Act, 2002, §2.
37� ,G., §87.
38 depaRtMent oF econoMic aFFaiRs, VXSUD�note 35.
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appoint an administrator to manage the insurer’s affairs.39 There are two possi-
ble outcomes for an insurer: winding up or amalgamation. Winding up could be 
done at the behest of IRDAI,40 and is to be carried out in accordance with provi-
sions of the Companies Act, 2013.41 Amalgamation could either be initiated by the 
parties,42 or could be at the behest of the IRDAI itself.43

3. NBFCs

Under the Reserve Bank of India Act, 1934 (‘RBI Act’), the RBI may 
¿OH�DQ�DSSOLFDWLRQ�XQGHU�WKH�&RPSDQLHV�$FW�������IRU�ZLQGLQJ�XS�DQ�1%)&�LI�LW�
GHWHUPLQHV�WKDW�LW� LV�XQDEOH�WR�SD\�LWV�GHEW��KDV�EHFRPH�GLVTXDOL¿HG�WR�FDUU\�RQ�
the business of an NBFC, if its continuance is detrimental to public interest or to 
depositors, or if it has been prohibited by the RBI from receiving deposit.44 All the 
provisions of the Companies Act, 2013 relating to winding up of a company apply 
to a winding up of an NBFC initiated on an application by the RBI.45 The RBI was 
recently given statutory powers to supersede the board of an NBFC, appoint an 
Administrator and Advisory Committee.46

4. Pension funds

The Pension Fund Regulatory and Development Authority (‘PFRDA’) 
may make a report to the Central Government if it has reason to believe that a 
Central Recordkeeping Agency (‘CRA’) or Pension fund is acting in a manner that 
is prejudicial to the interest of the subscribers and the Central Government may, 
LI�LW�GHHPV�¿W��DSSRLQW�DQ�DGPLQLVWUDWRU�WR�PDQDJH�WKH�DIIDLUV�RI�WKH�3HQVLRQ�IXQG�
or the CRA under the direction and control of the PFRDA.47 The PFRDA further 
has powers to make orders for attachment, retention, preservation, interim custody 
and sale of any asset or property which is regulated by the PFRDA Act;48 super-
sede the governing board or board of directors or management of the intermedi-
ary and appoint an administrator to manage the affairs of the intermediary;49 and 
direct the pension funds to transfer the assets, records, documents and information 
to another pension fund at its own cost.50

39 Insurance Act, 1938, §52A.
40� ,G., §33(6)(c).
41� ,G., §53.
42� ,G., §35.
43� ,G., §37A.
44 Reserve Bank of India Act, 1934, §45MC.
45 ,G�
46 ,G., §45-IE. The Rules also provide a framework for appointment of Administrator and Advisory 

Committee. Please refer to Part IIID.
47 Pension Fund Regulatory and Development Authority Act, 2013, §19.
48 ,G., §31.
49� ,G., §31.
50 ,G., §13.
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5. Public Sector Financial Institutions

Several Indian public sector-owned FSPs have a statutory basis. 
Their respective statutes often provide for a resolution mechanism. For instance, 
the State Bank of India Act, 1955 exempts the State Bank of India (‘SBI’) from 
any laws relating to winding up of companies.51 The SBI can be placed in liquida-
tion only by order of the Central Government, and the liquidation would happen 
in such manner as the Government directs.52 Similarly, the Regional Rural Banks 
Act, 1976 exempts the Regional Rural Banks (‘RRBs’) from any laws relating 
to winding up of companies.53 Instead, RRBs can be placed in liquidation only 
by order of the Central Government, and the liquidation would happen in such 
manner as the Government directs.54 The Central Government can also direct the 
amalgamation of two or more RRBS.55 The Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1970/1980 also provides for exemption from laws 
on winding up of companies, and states that only an order of Central Government 
can lead to winding up of the banks nationalised under those Act.56 The Central 
Government may also supersede the board of a bank under any of the two laws.57 
Similarly, the Life Insurance Corporation Act, 1956 (‘LIC Act’) provides a similar 
exemption from winding up and liquidation of the Life Insurance Corporation 
(‘LIC’).58 Policies issued by LIC are also backed by sovereign guarantees.59

7KXV�� WKH� SUHVHQW� IUDPHZRUN� IRU� UHVROYLQJ� GLVWUHVVHG� ¿QDQFLDO� LQ-
stitutions is dispersed and non-uniform in its application across different FSPs. 
Moreover, the Deposit Insurance Scheme (‘DIS’) is presently managed by a sepa-
rate institution called the Deposit Insurance and Credit Guarantee Corporation 
(‘DICGC’) under the DICGC Act, 1961.60 This DIS covers depositors of all com-
mercial banks and eligible co-operative banks.61 Under the provisions of the 
DICGC Act, 1961, the original deposit insurance cover was INR 1,500 per deposi-
tor for deposits across all the branches of a bank taken together.62 This limit was 
subsequently increased to INR 1,00,000 in 1993,63�DQG�¿QDOO\�WR�,15����������LQ�

51 State Bank of India Act, 1955, §45.
52 ,G., §35(9).
53 Regional Rural Bank Act, 1976, §26.
54 ,G., §23D.
55� ,G���§23A.
56 Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970/1980, §18.
57 ,G., §18A.
58 Life Insurance Corporation Act, 1956, §38
59 ,G., §37.
60 Deposit Insurance and Credit Guarantee Corporation Act, 1961, §21A(2).
61 Eligible co-operative banks refer to those co-operative banks which are functioning in States 

which have amended their respective Co-operative Society Acts, as required by the DICGC Act, 
1961 empowering the RBI to take regulatory and supervisory actions by directing the Registrar 
of Co-operative Societies accordingly; 6HH Deposit Insurance and Credit Guarantee Corporation 
Act, 1961, §2(gg).

62 Deposit Insurance and Credit Guarantee Corporation Act, 1961, §16(1), Second Proviso.
63 Deposit Insurance and Credit Guarantee Corporation, Annual Report 2017-18.
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2020.64 Given this state of the law, Indian policymakers have been deliberating on 
reforming the legal framework on resolution of FSPs for nearly a decade.

&�� 35,25�32/,&<�'(9(/230(176

In 2013, the Financial Sector Legislative Reforms Commission 
�µ)6/5&¶��IRU�WKH�¿UVW�WLPH�PDGH�GHWDLOHG�UHFRPPHQGDWLRQV�VXJJHVWLQJ�D�FRPSOHWH�
overhaul of this fragmented resolution regime, with a modern comprehensive law 
RQ�UHVROXWLRQ��7KH�¿UVW�YHUVLRQ�RI�WKH�GUDIW�,QGLDQ�)LQDQFLDO�&RGH��µ,)&�9�¶��SUR-
vided detailed provisions for setting up a Resolution Corporation.65 Subsequently, 
the second version of the draft Indian Financial Code (‘IFC V2’) updated the pro-
visions.66 In parallel, a RBI Working Group recommended the setting up of a sin-
JOH�)LQDQFLDO�5HVROXWLRQ�$XWKRULW\��µ)5$¶��IRU�UHVROYLQJ�DOO�¿QDQFLDO�LQVWLWXWLRQV�
DQG�)0,V�LQ�FRRUGLQDWLRQ�ZLWK�WKH�UHVSHFWLYH�¿QDQFLDO�UHJXODWRUV�67 In 2016, the 
Ministry of Finance released another report recommending setting up of an inde-
pendent Financial Resolution and Deposit Insurance Corporation (‘FRDIC’) that 
ZRXOG�SHUIRUP�UHVROXWLRQ�IXQFWLRQV�IRU�D�ZLGH�UDQJH�RI�¿QDQFLDO�¿UPV�DQG�DOVR�
provide deposit insurance to banks.68 Finally, the Financial Resolution and Deposit 
Insurance Bill, 2017 was introduced in the Parliament. It was referred to a Joint 
Committee of the Parliament. However, due to wide-ranging concerns about the 
implications of the law, the bill was withdrawn by the Finance Minister on July 23, 
2018.69 Evidently, the policy thinking in India regarding deeper structural reforms 
in this area has evolved and matured over time.

III. RATIONALE FOR A SPECIAL RESOLUTION LAW

A corporate bankruptcy law is well suited for real sector companies, 
such as manufacturing companies. However, certain FSPs including SIFIs merit 
a different treatment. Globally, different standards for resolution of certain FSPs 
have been laid down. In the absence of a special legislation, the Rules serve as an 
interim arrangement for FSP resolution. However, the long term solution to this 
problem is a dedicated legislation like the FRDI Bill.

64 Press Release, ReseRve Bank oF india, 2019-2020/1878, February 5, 2020, available at https://
ZZZ�UEL�RUJ�LQ�VFULSWV�%6B3UHVV5HOHDVH'LVSOD\�DVS["SULG ������� �/DVW� YLVLWHG� RQ� $SULO� ����
2020).

65 Financial Sector Legislative Reforms Commission, 9ROXPH� ,,�� 'UDIW� /DZ, Cl. 16-19, 221-289 
DYDLODEOH�DW�KWWSV���GHD�JRY�LQ�VLWHV�GHIDXOW�¿OHV�IVOUFBUHSRUWBYRO�B��SGI��/DVW�YLVLWHG�RQ�)HEUXDU\�
19, 2020).

66 Department of Economic Affairs, ,QGLDQ�)LQDQFLDO�&RGH, 2015, Cl. 286-310 (2014).
67 ReseRve Bank oF india, 5HSRUW� RI� WKH� :RUNLQJ� *URXS� RQ� 5HVROXWLRQ� 5HJLPH� IRU� )LQDQFLDO�

,QVWLWXWLRQV (January 2014).
68 depaRtMent oF econoMic aFFaiRs, 5HSRUW� RI� WKH� &RPPLWWHH� WR� 'UDIW� &RGH� RQ� 5HVROXWLRQ� RI�

)LQDQFLDO�)LUPV (September 2016).
69 lok saBha secRetaRiat, Sixteenth Lok Sabha,�5HSRUW�RI� WKH�-RLQW�&RPPLWWHH�RQ�WKH�)LQDQFLDO�

5HVROXWLRQ�DQG�'HSRVLW�,QVXUDQFH�%LOO������, (August 2018).
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$�� 7<3(6�2)�)636

)63V�FRXOG�EURDGO\�EH�FODVVL¿HG�LQWR�WKUHH�FDWHJRULHV�70

First, some FSPs use their balance-sheet to engage in liquidity trans-
formation, maturity transformation, credit transformation or risk transformation. 
7KHVH�)63V�FRXOG�DJDLQ�EH�EURDGO\�VXE�GLYLGHG�LQWR�WZR�FDWHJRULHV��7KH�¿UVW�FDW-
egory is comprised of banks, which typically have extremely liquid short-term 
liabilities and hold long-term assets. Liquidity is a major concern for banks, since 
they are open to the risk of a run. Lack of liquidity alone may push them into 
¿QDQFLDO�GLVWUHVV��&RQVHTXHQWO\��EDQNV�DUH� WKH�PRVW�IUDJLOH�)63V�DQG�QHHG�VSH-
cial treatment. On the other hand, NBFCs depend largely on bank borrowings, 
debentures and commercial papers. Liquidity risk may arise from over-reliance on 
commercial papers.

The second category consists of insurance companies, which engage 
in risk transformation by spreading individual idiosyncratic risks across a group of 
similarly placed persons. They usually have long-term liabilities and medium term 
DVVHWV��(YHQ�LI�WKH\�PD\�KDYH�VXI¿FLHQW�VROYHQF\�WR�PHHW�LPPHGLDWH�FODLPV��LW�PD\�
be necessary to regulate them to ensure that they are able to meet future liabilities 
due to the high intensity promises underlying insurance contracts. Overall, liquid-
ity and solvency risks are very critical for this type of FSPs. The law may therefore 
need to provide special treatment to such FSPs in insolvency.

Second, certain FSPs are only service providers such as payment 
systems and Financial Market Infrastructure (‘FMIs’). Some of them could be ex-
posed to credit risk due to counter-party default. Such risks are usually contained 
through pre-funding measures (such as settlement guarantee fund, core settlement 
IXQG��HWF����,Q�H[FHSWLRQDO�FDVHV��LI�VXFK�SUH�IXQGLQJ�SURYHV�LQVXI¿FLHQW��WKH�FUHGLW�
risk could actually impact the balance-sheet of these FSPs. Another critical con-
cern for these FSPs is operational risk (including risk of fraud), which could in 
exceptional cases impact the balance-sheet of these FSPs. Overall, it is important 
to recognise that some such FSPs may be critical in facilitating the functioning of 
WKH�¿QDQFLDO�PDUNHWV��7KHLU�IDLOXUH��GXH�WR�DQ\�UHDVRQ��PD\�UDLVH�XQLTXH�V\VWHPLF�
concerns. The law should consider such issues when providing for resolution of 
such FSPs. Third, some FSPs are pass-through entities. These FSPs are mostly as-
set managers like mutual funds, brokers, pension funds, etc. Their client accounts 
are usually segregated from their proprietary account. Consequently, they are not 
usually not exposed to the balance-sheet risks as explained above. Instead, they 

70 Pratik Datta & Varun Marwah, 'RHV�,%&�ZRUN�IRU�¿QDQFLDO�¿UPV", Business standaRd, December 
���� ������ DYDLODEOH� DW� KWWSV���ZZZ�EXVLQHVV�VWDQGDUG�FRP�DUWLFOH�RSLQLRQ�GRHV�LEF�ZRUN�IRU�¿-
QDQFLDO�¿UPV���������������KWPO���/DVW�YLVLWHG�RQ�$SULO�����������
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RQO\�IDFH�RSHUDWLRQDO�ULVNV��VXFK�DV�IDW�¿QJHU�WUDGHV71 and frauds). Therefore, these 
FSPs usually do not raise any unique issue during insolvency.

While thinking about resolution of FSPs, it is important to bear in 
PLQG�WKLV�FODVVL¿FDWLRQ�WR�EHWWHU�DSSUHFLDWH�WKH�QHHG�IRU�D�VSHFLDO�OHJDO�UHJLPH�

%�� )636�$5(�',))(5(17�)520�5($/�6(&725�),506

There are four basic differences between FSPs and real sector 
companies.

)LUVW�� PDQ\� )63V� SURYLGH� ¿QDQFLDO� LQWHUPHGLDWLRQ� VHUYLFHV�� 7KH\�
help channel capital from savers to entrepreneurs for productive use. For instance, 
banking helps convert short and medium term deposits of savers to long term 
credit for entrepreneurs. Insurance mitigates individual risks of economic actors 
by pooling of similar risks, providing a safety net to entrepreneurs against events 
that are beyond their control. Such FSPs are critical to the working of the en-
tire real economy. Failure of such FSPs may vastly reduce the aggregate capital 
available for productive uses by entrepreneurs in an economy, seriously impairing 
economic growth. In contrast, failure of any real sector company is unlikely to 
vastly reduce the aggregate capital available for allocation for productive uses in 
the economy. This is a fundamental difference between generic FSPs and other 
real sector companies.

Second, some critical FSPs are structurally fragile. The fragility is 
SDUWLFXODUO\�H[WUHPH�IRU�)63V�OLNH�EDQNV�WKDW�SURPLVH�WR�SD\�D�¿[HG�UHWXUQ�DW�VKRUW�
notice (that is, immediate liquidity). This exposes banks to the risk of a ‘run’ by 
depositors following actual or perceived threat to the bank’s solvency or liquid-
ity. In the event of a run, the bank has to convert its assets, most of which are 
long-term like loans, into cash. Since long-term assets are typically illiquid, the 
bank will have to sell these at a discount. Thus a distressed bank could quickly 
be pushed into insolvency. Traditionally, insurance companies did not share these 
features of a bank since they were largely exposed to idiosyncratic risks. However, 
modern insurance companies often offer products that expose them to non-diver-
VL¿DEOH�PDUNHW�ULVNV��)RU�H[DPSOH��EHIRUH�WKH�JOREDO�¿QDQFLDO�FULVLV��VRPH�OLIH�LQ-
surers wrote investment oriented life insurance policies with minimum guarantees 
and other features that exposed them to risk from movements in equity and other 
investment markets. Similarly, investments made by insurers could also expose 
them to market movements, making their business model fragile.72 Similar fragil-

71 Pratik Datta & Chirag Anand, 6$7�2UGHUV�RQ�16(¶V�$FWLRQV�DIWHU�WKH�(PND\�&UDVK, the leap 
JouRnal, September 3, 2014, available at https://blog.theleapjournal.org/2014/09/sat-order-on-
nse-actions-after-emkay.html (Last visited on February 20, 2020).

72 Viral V. Acharya, Thomas Philippon, & Matthew Richardson, 0HDVXULQJ� 6\VWHPLF� 5LVN� IRU�
,QVXUDQFH�&RPSDQLHV in 7+(�,19,6,%/(�6(59,&(��the econoMics, ReGulation and systeMic 
Risk oF insuRance MaRkets (Felix Hufeld, Ralph S. J. Koijen, & Christian Thiman ed., 2016).
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ity exists in the business model of some other FSPs too, unlike most real sector 
companies.

Third, severe negative externalities are associated with failure of 
such FSPs. A critical source of such externality is the high degree of intercon-
nectedness among FSPs’ balance-sheets and correlated investments. For instance, 
if FSP 1 holds debt issued by FSP 2, FSP 2’s insolvency would affect the balance 
sheet of FSP 1, provoking investors to run on the latter. Similarly, if both FSPs 1 
DQG���KROG�WKH�VDPH�DVVHWV��D�¿UH�VDOH�RI�VXFK�DVVHWV�GXULQJ�)63��¶V�OLTXLGDWLRQ�
could depress the asset value on FSP 1’s balance sheet and push it into distress. 
Such myriad interconnections among FSPs raise systemic risk concerns, which are 
very different from most real sector companies.

Fourth, failure of some large FSPs poses a moral hazard problem. 
Given their systemic importance in the broader macro-economy, an expectation 
could be created among various stakeholders that such FSPs will not be allowed to 
fail. In case of their failure, the state will intervene and use taxpayers’ money for 
their ‘bail-out’. This sense and comfort of an implicit state guarantee, encourages 
risky behaviour which may further lower incentives for market discipline among 
certain systemically important FSPs. This moral hazard problem may not be as 
relevant for real sector companies.

It is important to note that these unique concerns may not apply to 
every FSP. Therefore, it is important to analyse each category of FSP separately 
when thinking about their resolution.

&�� /,0,7$7,216�2)�7+(�,%&

1. 9DOXH�0D[LPLVDWLRQ�PD\�QRW�SURPRWH�¿QDQFLDO�VWDELOLW\

A general corporate insolvency law like the IBC is aimed at preserv-
ing the assets of the insolvent corporate debtor for the purposes of value maximi-
sation of the stakeholders.73 This legislative scheme of the IBC was never intended 
WR�SURPRWH�¿QDQFLDO�VWDELOLW\��ZKLFK�RXJKW�WR�EH�WKH�SULPDU\�REMHFWLYH�ZKLOH�UH-
solving many FSPs. For instance, a judicially supervised public marketing process 
under the IBC may facilitate price discovery in the sale of an insolvent real sec-
tor business, maximising its value. However, price discovery may not the most 
LPSRUWDQW�REMHFWLYH�ZKLOH�UHVROYLQJ�FHUWDLQ�)63V��,QVWHDG��SURPRWLRQ�RI�¿QDQFLDO�
stability may require that the resolution be achieved quickly, even if the process is 
less transparent and administrative.74 In this context, it may be useful to note here 
WKDW�ZKLOH�WKH�5XOHV�SURYLGH�WKDW�SURYLVLRQV�RI�WKH�,%&�ZLOO�DSSO\�WR�WKH�QRWL¿HG�

73 Committee of Creditors of Essar Steel India Ltd. v. Satish Kumar Gupta, 2019 SCC OnLine 
SC 1478, ¶45; Pratik Datta, 9DOXH�'HVWUXFWLRQ� DQG�:HDOWK�7UDQVIHU� XQGHU� WKH� ,QVROYHQF\� DQG�
%DQNUXSWF\�&RGH������, nipFp woRkinG papeR seRies, No. 247 (December 27, 2018).

74 Armour, VXSUD�note 18, 24.
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)63V��ZLWK�PRGL¿FDWLRQV�SURSRVHG�LQ�WKH�5XOHV��LW�LV�HYLGHQW�WKDW�WKHVH�)63V�IRU�
the time being will continue to be governed by the same process which is used for 
UHVROXWLRQ�RI�UHDO�VHFWRU�¿UPV�75

2. Administrative supervision better than creditor in control

The IBC provides for a creditor in control regime based on collective 
DFWLRQ��$�FRPPLWWHH�RI�¿QDQFLDO�FUHGLWRUV�LV�FRQVWLWXWHG��ZKLFK�WKHQ�GHFLGHV�RQ�
the future of the insolvent company—resolution or liquidation—by super-major-
ity vote (66%).76 The IBC gives primacy to the Committee of Creditors’ (‘CoC’) 
commercial judgment and limits the discretion of the Adjudicating Authority to 
intervene with this commercial judgement.77�7KH�¿QDQFLDO�FUHGLWRUV�DUH�LQ�FKDUJH�
RI�GHFLGLQJ�WKH�IDWH�RI�WKH�¿UP��7KLV�DUUDQJHPHQW�PD\�EH�SUREOHPDWLF�LQ�FDVH�RI�
resolution if applied to certain FSPs. For instance, in the case of banks, the de-
positor base will typically be large and be replete with retail depositors, and fewer 
institutional investors.

Coordination costs for them are likely to be very high. In the case of 
insurance companies, most policy holders are contingent creditors—they could 
become creditors in the future as and when the insurable event happens. Excluding 
them from the CoC would be problematic.78 It is unclear how a CoC will be con-
stituted with such creditors or even function effectively with them. Moreover, ac-
commodating contingent creditors in the CoC may also prove tricky. Therefore, 
the collective action mechanism through a creditor-in-control regime under IBC 
may not lend itself to a smooth application to many FSPs. In the case of NBFCs, 
the CoC may comprise of banks and other NBFCs, who are often competitors of 
the distressed NBFC. Leaving the future of a distressed NBFC at the hands of its 
competitors may create perverse incentives at the time of voting, which may also 
GDPDJH�¿QDQFLDO�VWDELOLW\�

3. Triggered only upon ‘default’

Under the IBC, the Corporate Insolvency Resolution Process (‘CIRP’) 
is triggered against a company only when a ‘default’ has occurred.79 While using 
µGHIDXOW¶�DV�D�FULWHULRQ�IRU�UHVROXWLRQ�RI�UHDO�VHFWRU�FRPSDQLHV�LV�MXVWL¿HG��LW�PD\�QRW�
be ideal for certain FSPs. For certain FSPs, pre-emptive measures would be more 

75 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 
Providers and Application to Adjudicating Authority) Rules, 2019, Rule 6.

76 Insolvency and Bankruptcy Code, 2016, §30(4)
77 K. Sashidhar v. Indian Overseas Bank, (2019) 12 SCC 150.
78 Anjali Sharma & Bhargavi Zaveri, ,GHQWLI\LQJ� WKH�5LJKW� ,QVROYHQF\�)UDPHZRUN� IRU�)LQDQFLDO�

6HUYLFH�LUPV, November 16, 2019, available at https://www.bloombergquint.com/opinion/identi-
I\LQJ�WKH�ULJKW�LQVROYHQF\�IUDPHZRUN�IRU�¿QDQFLDO�VHUYLFHV�¿UPV��/DVW�YLVLWHG�RQ�)HEUXDU\�����
2020).

79 A default under the IBC means non-payment of debt when whole or any part or instalment of the 
amount of debt has become due and payable.
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DSSURSULDWH�WR�DYRLG�GLVWUHVV�LQ�RQH�VXFK�)63�IURP�VSUHDGLQJ�DFURVV�WKH�¿QDQFLDO�
system.80 It would therefore, be important to take suitable measures before such 
)63V�JHW�LQWR�¿QDQFLDO�GLVWUHVV�DQG�GHIDXOW�WR�WKHLU�FODLPDQWV��UDLVLQJ�V\VWHPLF�ULVN�
concerns. It may be useful to note here that the Rules allow initiation of the CIRP 
DJDLQVW�D�)63�E\�WKH�DSSURSULDWH�¿QDQFLDO�UHJXODWRU�RQO\�LI�VXFK�)63�KDV�FRPPLW-
ted a default under section 4 of the IBC.81

4. Blanket moratorium may be problematic

Under the IBC, once a corporate debtor enters into the CIRP, a blan-
ket moratorium prevents creditors of the corporate debtor from taking away its as-
sets till the end of the CIRP period.82 This moratorium helps create a calm period 
during which the resolution process could be successfully completed to enable 
value maximisation. However, such moratorium could be disastrous for certain 
FSPs. For instance, certain FSPs like banks, HFCs etc. often rely on short-term 
borrowings from the repo and call money markets.83

Lending in such markets is for extremely short periods of time, typi-
cally less than a week. If a FSP, which has borrowed from such markets, becomes 
insolvent and a moratorium is imposed on any recovery from the FSP, it could ham-
per settlement and wreak havoc in such markets. Other FSPs which rely on those 
markets could suddenly be hit by a liquidity freeze, raising systemic risk concerns. 
Therefore, the blanket moratorium may be problematic if applied to certain FSPs. 
It may be useful to note here that under the IBC, the Central Government has the 
SRZHU�WR�LVVXH�QRWL¿FDWLRQV�WR�H[FOXGH�FHUWDLQ�WUDQVDFWLRQV�IURP�WKH�PRUDWRULXP�84

However, under the Rules, an interim moratorium immediately 
FRPPHQFHV�RQ�DQG�IURP�WKH�GDWH�RI�¿OLQJ�RI�WKH�DSSOLFDWLRQ�WR�WKH�$GMXGLFDWLQJ�
Authority till admission or rejection.85 This interim moratorium will not extend to 
any third-party assets or properties in custody or possession of the FSP, including 
DQ\�IXQGV��VHFXULWLHV�DQG�RWKHU�DVVHWV�UHTXLUHG�WR�EH�KHOG�LQ�WUXVW�IRU�WKH�EHQH¿W�RI�
third parties.86 However, the coverage of the term ‘third party assets or properties’ 
LV�XQGH¿QHG��7KHUHIRUH��WKH�LPSOLFDWLRQV�RI�WKLV�H[FOXVLRQ�DUH�FXUUHQWO\�QRW�TXLWH�
evident. It is relevant to note that the BR Act also imposes a moratorium upon an 

80 Robert Bliss & George Kauffman, 5HVROYLQJ�/DUJH�&RPSOH[�)LQDQFLDO�,QVWLWXWLRQV��7KH�&DVH�IRU�
Reorganization, available at http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.645.8248&
rep=rep1&type=pdf (Last visited on February 23, 2020).

81 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 
Providers and Application to Adjudicating Authority) Rules, 2019, Rule 5(a)(i).

82 Insolvency and Bankruptcy Code, 2016, §14.
83 Reserve Bank of India, Repurchase Transactions (Repo) (Reserve Bank) Directions, 2018, Cl. 4.
84 Insolvency and Bankruptcy Code, 2016, §14(3)(a).
85 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 

Providers and Application to Adjudicating Authority) Rules, 2019, Rule 5(b)(i).
86 ,G., Rule 10. A similar exclusion can be found in the Insolvency and Bankruptcy Code, 2016, §§18, 

Explanation A, 36(4)(a)(i).
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application made by the RBI to the Central Government.87 The nature of power 
vested with the Central Government is such that the terms of moratorium may be 
altered. This power may be exercised to allow a certain class of depositors to with-
draw money or allow the banks to meet certain kind of obligations. 88

5. Early termination rights may be problematic

Under the IBC, the supply of essential goods or services cannot be 
terminated or suspended or interrupted during moratorium.89 In other words, the 
IBC permits LSVR�IDFWR�FODXVHV�SHUPLWWLQJ�D�FRXQWHUSDUW\�WR�WHUPLQDWH�DQ\�¿QDQ-
cial contract (other than a contract for essential goods or services) on entry of the 
corporate debtor into moratorium under the IBC. Applied to certain FSPs, when a 
debtor FSP defaults on any contract, its counterparties would be wary of the IBC 
EHLQJ�WULJJHUHG��&RQVHTXHQWO\��WKH\�PD\�TXLFNO\�WHUPLQDWH�¿QDQFLDO�FRQWUDFWV�OLNH�
swaps, repos, etc. in which such defaulting FSP is a party. Such termination could 
immediately destroy the business of the debtor FSP, pushing it into premature liq-
uidation. This may not only destroy value of the debtor FSP but could potentially 
lead to a system wide contagion. It may be useful to note here that under the IBC, 
the Insolvency and Bankruptcy Board of India (‘IBBI’) has the power to issue reg-
XODWLRQV�WR�SUHYHQW�WHUPLQDWLRQ�RI�DQ\�FODVV�RI�¿QDQFLDO�FRQWUDFWV�90 However, the 
rules enhance the risk of early termination by imposing interim moratorium from 
WKH�GDWH�RI�¿OLQJ�RI�WKH�DSSOLFDWLRQ�E\�WKH�DSSURSULDWH�UHJXODWRU�WR�WKH�$GMXGLFDWLQJ�
Authority.91

6. Involvement of judiciary could be time-consuming

The IBC process requires involvement of the Adjudicating Authority 
at various levels.92 The issue with bringing a case before the Adjudicating Authority 
LV�WKDW�LQIRUPDWLRQ�RQ�WKH�¿UP¶V�GHIDXOW�EHFRPHV�DYDLODEOH�SXEOLFO\��$IWHU�DQ�DS-
SOLFDWLRQ�XQGHU�WKH�,%&�LV�¿OHG�ZLWK�WKH�$GMXGLFDWLQJ�$XWKRULW\�EXW�EHIRUH�WKH�FDVH�
is admitted by the Adjudicating Authority (which is when moratorium is imposed), 
the availability of such information in the public domain can cause a run on certain 
FSPs, exacerbating its distress.

87 This is part of the RBI’s power to do a compulsory merger under the Banking Regulation Act, 
1949, §45.

88 Banking Regulation Act, 1949, §45(3).
89 Insolvency and Bankruptcy Code, 2016, §14(2); Insolvency and Bankruptcy Board of India 

(Insolvency Resolution Process for Corporate Persons) Regulations, 2016, Reg. 32 (Essential good 
and services refer to electricity, water, telecommunication services, and information technology 
services).

90 Insolvency and Bankruptcy Code, 2016, §14(3)(a).
91 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 

Providers and Application to Adjudicating Authority) Rules, 2019, Rule 5(b)(i).
92 Broadly, the Adjudicating Authority is involved at three stages: (1) When an insolvency appli-

cation is to be admitted or rejected; (2) When any dispute arises during the insolvency resolu-
WLRQ� SURFHVV�� DQG� ����$W� WKH� VWDJH� RI� VXEPLVVLRQ� RI� D� UHVROXWLRQ� SODQ� RU� ¿OLQJ� RI� D� OLTXLGDWLRQ�
application.
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:KLOH�WKH�¿QDQFLDO�VHFWRU�LV�KHDYLO\�UHOLDQW�RQ�FRQWLQXHG�SXEOLF�FRQ-
¿GHQFH��WKH�DELOLW\�RI�WKH�SXEOLF�WR�FRUUHFWO\�DVVHVV�WKH�¿UP¶V�¿QDQFLDO�SRVLWLRQ�LV�
OLPLWHG��&RQVHTXHQWO\��ORVV�RI�SXEOLF�FRQ¿GHQFH�LQ�D�¿QDQFLDO�¿UP�PD\�OHDG�WR�LWV�
premature destruction which, in the case of a SIFI, could lead to contagion and 
wider systemic consequences. As observed earlier, while the Rules require the ap-
propriate regulator to trigger the CIRP for FSPs, the CIRP will still happen under 
the aegis of the Adjudicating Authority.93

'�� 327(17,$/�&21&(516�:,7+�7+(�58/(6

§227 of the IBC allows the Central Government to notify FSPs or 
categories of FSPs for their insolvency and liquidation proceedings under the IBC. 
Using this power, the Rules were framed as an interim measure to deal with “any 
H[LJHQF\�SHQGLQJ�LQWURGXFWLRQ�RI�D�IXOO�ÀHGJHG�HQDFWPHQW�WR�GHDO�ZLWK�¿QDQFLDO�
UHVROXWLRQ�RI�%DQNV�DQG�RWKHU�V\VWHPLFDOO\�LPSRUWDQW�¿QDQFLDO�VHUYLFH�SURYLGHUV �́�
The Rules create a parallel framework for resolution of FSPs, which is slightly 
different from the one envisaged under the IBC. However, the Rules state that the 
provision of IBC relating to CIRP shall, PXWDWLV�PXWDQGLV apply, to insolvency 
resolution process of FSPs subject to the exceptions provided therein.94

1. Role of Administrator vis-à-vis Committee of Creditors

The Rules provide for the appointment of an Administrator.95 The 
5XOHV�GH¿QH�WKH�$GPLQLVWUDWRU�DV�DQ�LQGLYLGXDO�DSSRLQWHG�XQGHU�WKH�5XOHV�WR�H[-
ercise the powers and functions of the resolution professional or the liquidator.96 
In the context of NBFCs, it could be that that the Administrator appointed under 
the Rules will be the same person that is appointed by the RBI under provisions 
of the RBI Act.97 This assumption is not merely theoretical, as is evident from the 
DHFL case in the Box 1 below. At the same time, it also appears that the Advisory 
Committee under the Rules could be the same as the one appointed under the RBI 
Act.98 However, this again raises questions about the role of the Administrator in 
the whole process. Under the scheme of the IBC, the Resolution Professional (in 
this case the Administrator) acts as a GH�IDFWR�agent of the CoC. However, under 
the Rules, the Administrator is appointed by the RBI and serves at the pleasure of 
the RBI. This may give rise to considerable confusion as to the role and account-
ability the Administrator vis-à-vis the CoC.

Box 1: DHFL Case

93 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 
Providers and Application to Adjudicating Authority) Rules, 2019, R.ule 6.

94 ,G., Rule 5.
95 ,G�, Rule 5(a)(iii).
96 ,G�, Rule 3(a).
97 Reserve Bank of India Act, 1934, §45-IE(2).
98 ,G�, §45-IE(5).
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,Q� WKH� FDVH� RI�'+)/�� WKH�5%,� KDV� LVVXHG� WZR� QRWL¿FDWLRQV� XQGHU�
����,(�RI�WKH�5%,�$FW��7KH�¿UVW�RQH�LV�IRU�WKH�DSSRLQWPHQW�RI�DQ�$GPLQLVWUDWRU�
and the second one is for the appointment of the Advisory Committee. Both these 
QRWL¿FDWLRQV�ZHUH�LVVXHG�EHIRUH�DQ\�DSSOLFDWLRQ�KDV�EHHQ�¿OHG�EHIRUH�WKH�1&/7��
This reinforces the expectation that the Administrator under the Rules will in fact 
be the one appointed under the RBI Act.

2. Potential extension to banks

The Rules empower the Central Government to extend the IBC 
framework to any class of FSPs.99 Currently, the Rules apply only to NBFCs and 
HFCs with asset size worth more than INR 500 crore.100 However, there is no 
prohibition on the Central Government’s powers to extend the Rules to other FSPs 
including banks. If the current framework under the Rules is extended to banks, 
additional concerns may arise.

For instance, the moratorium under the BR Act during compulsory 
merger is similar to the moratorium under IBC. The key difference lies in the 
fact that its enforcement (under BR Act) is done without any judicial supervision, 
ZKLFK�DOORZV�WKH�5%,�D�ORW�PRUH�ÀH[LELOLW\�GXULQJ�WKH�PRUDWRULXP��,Q�WKH�HYHQW�
banks were to be brought under the ambit of the Rules, the introduction of the 
Adjudicating Authority in the process (which the Rules envisage) could restrain 
5%,¶V�ÀH[LELOLW\�GXULQJ�WKH�PRUDWRULXP�SHULRG�DQG�GHOD\�XUJHQW�UHJXODWRU\�DFWLRQV�
needed to sustain the banking company’s business during the moratorium. Such 
concerns need to be addressed by policymakers before the Rules are extended to 
banks.

3. Litigation risk

Further, the Rules may be exposed to litigation risk. There are 
broadly two grounds on which the Rules could potentially be challenged. First, the 
YLUHV of §227 of the IBC could be challenged for excessive delegation of legislative 
SRZHUV�WR�WKH�H[HFXWLYH��$OWHUQDWLYHO\��LI�WKH�¿UVW�JURXQG�IDLOV��WKH�5XOHV�FRXOG�EH�
challenged as XOWUD�YLUHV�of §227. These risks are elaborated below.

D�� ([FHVVLYH�GHOHJDWLRQ�RI�SRZHUV�GRFWULQH

The doctrine of excessive delegation suggests that a Parliamentary 
law would be unconstitutional if it excessively delegates core legislative function 

99 Insolvency and Bankruptcy (Insolvency and Liquidation Proceedings of Financial Service 
Providers and Application to Adjudicating Authority) Rules, 2019, Rule 2.

100 Ministry of Corporate Affairs, VXSUD�note 5.
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to the executive. A seven-judge bench of the Supreme Court explained this doc-
trine in the following words:101

“[…] the legislature cannot part with its essential legislative 
function which consists in declaring its policy and making it 
a binding rule of’ conduct. A surrender of this essential func-
tion would amount to abdication of legislative powers in the eye 
of law. The policy may be particularised in as few or as many 
words as the legislature thinks proper and it is enough if an intel-
OLJHQW�JXLGDQFH�LV�JLYHQ�WR�WKH�VXERUGLQDWH�DXWKRULW\�́

7KH�,%&�OD\V�GRZQ�D�SDUWLFXODU�VWDWXWRU\�SURFHVV�IRU�UHVROYLQJ�D�¿-
nancially distressed company, which is not a FSP. §227 empowered the Central 
Government to notify FSPs or their categories for resolution under the IBC. The 
section is reproduced below for convenience:

“Notwithstanding anything to the contrary examined in this 
Code or any other law for the time being in force, the Central 
Government may, if it considers necessary, in consultation with 
WKH�DSSURSULDWH�¿QDQFLDO�VHFWRU�UHJXODWRUV��QRWLI\�¿QDQFLDO�VHU-
YLFH�SURYLGHUV�RU�FDWHJRULHV�RI�¿QDQFLDO�VHUYLFH�SURYLGHUV�IRU�WKH�
purpose of their insolvency and liquidation proceedings, which 
PD\�EH conducted under this Code, in VXFK�PDQQHU as may be 
SUHVFULEHG�́

The language of this provision appears to be broad enough to allow 
the executive to notify a resolution process for FSPs, which is completely differ-
ent from that under the IBC. For instance, the Rules have created a new ‘interim 
PRUDWRULXP¶�SHULRG�IURP�WKH�GDWH�RI�¿OLQJ��ZKLFK�LV�LQ�DGGLWLRQ�WR�WKH�PRUDWRULXP�
from the date of admission under IBC. It could potentially be argued that such 
PRGL¿FDWLRQV�WKURXJK�WKH�5XOHV�DOWHU�VXEVWDQWLYH�ULJKWV�RI�FUHGLWRUV�RI�)63V�LQ�WKH�
new resolution process under the Rules in contrast to rights of creditors of non-
FSP companies undergoing resolution under the statutory procedure in the IBC. 
Overall, there is a litigation risk on the ground that §227 of the IBC could be held 
to be unconstitutional by Indian courts due to excessive delegation of powers.

E�� 8OWUD�YLUHV�GRFWULQH

In the event that §227 is held to be constitutional, the Rules could 
still be challenged as XOWUD�YLUHV the section. It is a well-established principle that 

101 In Re: Delhi Laws Act AIR 1951 SC 332. This principle has been upheld by subsequent decisions 
of the Supreme Court in: MCD v. Birla Cotton, Spg. and Wvg. Mills, AIR 1968 SC 1232; M.K. 
Papiah & Sons v. Excise Commr., (1975) 1 SCC 492.
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GHOHJDWHG�OHJLVODWLRQ�FDQ�RQO\�¿OO�WKH�JDSV�LQ�WKH�SDUHQW�OHJLVODWLRQ�DQG�QRW�VXEVWL-
tute it.102 A three judge bench of the Supreme Court had held that

“a delegated power to legislate by making rules ‘for carrying 
out the purposes of the Act’ is a general delegation without lay-
ing down any guidelines; it cannot be so exercised as to bring 
into existence substantive rights or obligations or disabilities not 
FRQWHPSODWHG�E\�WKH�SURYLVLRQV�RI�WKH�$FW�LWVHOI�́ 103

Another three-judge bench of the Supreme Court subsequently held 
that “rules cannot be made to supplant the provisions of the Act but to supple-
ment it. What is permitted is the delegation of ancillary or subordinate legislative 
IXQFWLRQV��RU��ZKDW�LV�¿FWLRQDOO\�FDOOHG��D�SRZHU�WR�¿OO�XS�GHWDLOV �́104 In the factual 
matrix at hand, it could potentially be argued that the Rules alter the substantive 
rights of parties available under the IBC, which was not envisaged under §227 
RI�WKH�,%&��)RU�LQVWDQFH��XQGHU�WKH�,%&��D�¿QDQFLDO�FUHGLWRU��RSHUDWLRQDO�FUHGLWRU�
RU� FRUSRUDWH� GHEWRU�PD\� ¿OH� WR� LQLWLDWH� WKH� UHVROXWLRQ� SURFHVV��+RZHYHU�� XQGHU�
the Rules, it is only the sectoral regulator that can initiate the resolution process. 
Therefore, the Rules could be challenged for supplanting the statutory provisions 
in the IBC. Overall, there is a litigation risk on the ground that the Rules could be 
held to be XOWUD�YLUHV §227 of the IBC by Indian courts.

(�� )($785(6�2)�$�63(&,$/�5(62/87,21�5(*,0(�)25�
&(57$,1�)636

1. A Resolution Authority

When a FSP makes high intensity promises to unsophisticated con-
sumers (like callable at par deposits, life insurance coverage, etc.), such FSP is 
usually regulated by a prudential regulator. The job of a prudential regulator is 
to monitor the failure probability of the FSP and undertake interventions to re-
duce this failure probability.105 Prudential regulations may diminish but can never 
eliminate the probability of failure of a FSP. Therefore, a specialised resolution 
FDSDFLW\�LV�QHHGHG�WR�VZLIWO\�DQG�HI¿FLHQWO\�ZLQG�GRZQ�WKH�GLVWUHVVHG�)63��DQG�
protect the interests of the unsophisticated consumers.106 The resolution authority 
should act as a receiver for the failing FSP and must choose the most optimal reso-
lution tools. Evidently, there is an inherent tension between prudential supervision 
102 RaJya saBha pRactice & pRoceduRe seRies, coMMittee on suBoRdinate leGislation (February 

2005).
103 Kunj Behari Lal Butail v. State of H.P., (2000) 3 SCC 40.
104 St. Johns Teachers Training Institute v. National Council for Teacher Education, (2003) 3 SCC 

321.
105 Financial Sector Legislative Reforms Commission, 9ROXPH� ,��$QDO\VLV�DQG�5HFRPPHQGDWLRQV, 

0DUFK�������DYDLODEOH�DW�KWWSV���GHD�JRY�LQ�VLWHV�GHIDXOW�¿OHV�IVOUFBUHSRUWBYRO�B��SGI��/DVW�YLVLWHG�
on February 26, 2020).

106 ,G.
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and resolution functions. Resolution is necessary when prudential supervision has 
failed to resolve the distress. To avoid supervisory forbearance, it is important to 
separate prudential supervision from the resolution function. Ideally, the resolu-
tion function should vest with an independent resolution authority. If that is not 
possible and the resolution function is situated in the same institution as the pru-
dential supervision function, decisions taken by the prudential supervisory func-
tion must not constrain the decisions of the resolution function.107

7KH� REMHFWLYHV� RI� WKH� UHVROXWLRQ� DXWKRULW\� VKRXOG� EH� WR� SXUVXH� ¿-
nancial stability, protect depositors, avoid unnecessary destruction of value and 
minimise the overall costs of resolution, and consider the potential impact of its 
UHVROXWLRQ�DFWLRQV�RQ�¿QDQFLDO�VWDELOLW\�LQ�RWKHU�MXULVGLFWLRQV�108

2. Interaction between prudential supervisor and resolution 
authority

At a policy level, there needs to be a clear delineation of responsibili-
ties between the prudential supervisor and the resolution authority since their roles 
PD\�RIWHQ�FRQÀLFW��7KH�SUXGHQWLDO�VXSHUYLVRU¶V�LQFOLQDWLRQ�ZRXOG�EH�WR�DWWHPSW�DV�
far as possible to bring back the FSP to health through supervisory processes and 
delay resolution. In contrast, the resolution authority would prefer earliest inter-
vention to preserve value through resolution. If the prudential supervisor acts as 
a resolution authority, there could be perverse incentives for it to not recognise 
WKH�IDLOXUH�RI�D�¿QDQFLDO�¿UP�VLQFH�WKDW�PD\�UHÀHFW�SRRUO\�RQ�LWV�RZQ�VXSHUYLVRU\�
abilities.

Even when the resolution and prudential functions are kept separate, 
there is a symbiotic relation between the resolution authority and the prudential 
VXSHUYLVRU��7KH�¿QDQFLDO�UHVROXWLRQ�IUDPHZRUN�VKRXOG�FOHDUO\�VWLSXODWH�WKH�LQIRU-
mation and expertise sharing arrangements with the resolution authority in good 
WLPHV��DQG�WKH�VSHFL¿F�SRLQW�DW�ZKLFK�WKH�UHVROXWLRQ�DXWKRULW\�FDQ�VWHS�LQ�WR�WDNH�
corrective or resolution measures.

3. Resolution authority and deposit insurance

Resolution and deposit insurance are meant to subserve the ultimate 
REMHFWLYH�RI�¿QDQFLDO�VWDELOLW\�109 Yet, they are two different and distinct functions. 

107 Bank of England, 6WDWHPHQW� RQ� VWUXFWXUDO� VHSDUDWLRQ� EHWZHHQ� WKH� UHVROXWLRQ� DQG� VXSHUYLVLRQ�
IXQFWLRQV� RI� WKH� %DQN� RI� (QJODQG, available at https://www.bankofengland.co.uk/-/media/boe/
¿OHV�DERXW�OHJLVODWLRQ�VWDWHPHQW�VWUXFWXUDO�VHSDUDWLRQ�SGI"OD HQ	KDVK ��$%&��((����$'��
46C4B0FCA276482E57B0A18 (Last visited on February 26, 2020).

108 Financial staBility BoaRd, .H\� $WWULEXWHV� RI� (IIHFWLYH� 5HVROXWLRQ� 5HJLPHV� IRU� )LQDQFLDO�
,QVWLWXWLRQV� �������� ���� DYDLODEOH� DW� KWWSV���ZZZ�IVE�RUJ�ZS�FRQWHQW�XSORDGV�UB�������SGI� �/DVW�
visited on February 26, 2020).

109 aRMouR et al., VXSUD�note 19.
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Resolution uses ex ante and H[�SRVW tools primarily to resolve the distress in a 
IDLOLQJ�¿QDQFLDO�LQVWLWXWLRQ�DQG�WR�SUHYHQW�DQ\�FRQWDJLRQ�HIIHFW�DFURVV�WKH�¿QDQ-
cial system. Deposit insurance guarantees depositors, especially retail depositors 
that their claims on a bank will be met up to the predetermined limit by a third 
party in case the bank defaults.110 Consequently, retail depositors have little incen-
tive to run on the bank, thus, preventing the bank from being pushed into further 
distress.111

Whether these two functions should be housed within the same en-
tity is an important policy question. There are some advantages of putting both 
functions in the same institution. First, compared to a third-party insurer, a reso-
lution authority can quickly pay out deposit insurance and subrogate itself into 
the position of the depositors YLV�j�YLV the bank in the resolution process. Quick 
payout is essential for an effective deposit insurance scheme. Second, if the resolu-
tion authority is responsible for paying out deposit insurance, it would have an in-
centive to monitor the prudential supervisor’s oversight on the bank. This tension 
between the resolution authority and the prudential supervisor would improve the 
accountability around prudential supervision of banks, enabling early detection 
of distress.

Third, given the information sharing between the prudential supervi-
sor and the resolution authority, the latter would have better information about the 
ULVN�SUR¿OH�RI�WKH�EDQNV��7KLV�ZRXOG�HQDEOH�WKH�UHVROXWLRQ�DXWKRULW\�WR�FKDUJH�DS-
propriate risk-based premiums from every bank covered by its deposit insurance 
scheme. Fourth, if the resolution authority fails to provide deposit insurance and 
delays in initiating the resolution process, the consequences would soon be evi-
dent. The prudential supervisor, the government and other stakeholders are likely 
WR� WKHQ�SRLQW�¿QJHUV� DW� WKH� UHVROXWLRQ�DXWKRULW\��7KH� UHVROXWLRQ�DXWKRULW\�ZRXOG�
therefore have enough ex ante incentive not to delay pay-out of deposit insurance. 
Evidently, there is a strong case for allowing the resolution authority to provide 
deposit insurance.

4. Powers of the resolution authority

The resolution authority should have powers to take ex ante meas-
ures as well as use H[�SRVW resolution tools.

([�DQWH�measures could be taken by the resolution authority to ad-
dress the complications that may arise during resolution. First, systemically 
important FSPs could be required to maintain Recovery and Resolution Plans 
(‘RRP’)—often referred to as a ‘Living Will’. The purpose of the RRP is to de-
scribe the FSP’s strategy for rapid and orderly resolution in the event of material 
¿QDQFLDO�GLVWUHVV�RU�IDLOXUH�RI�WKH�)63��)XUWKHU��LW�DOVR�KHOSV�SODQ�IRU�FRQWLQXDQFH�
110� ,G.
111� ,G.



 5(62/9,1*�),1$1&,$/�),506�,1�,1',$ 23

January - March, 2020

of crucial services if the business is transferred to another entity during resolution. 
RRPs may also have ex ante impact on how a bank is operated by rationalising the 
group structure.112

Second, ensuring that intervention by the resolution authority oc-
curs in a calibrated manner, with a gradual shifting of roles and responsibilities 
from the prudential supervisor, is an important consideration in conceptualising 
the range of ex ante powers of the resolution authority. Gradual intervention into 
D�GLVWUHVVHG�¿QDQFLDO� LQVWLWXWLRQ�E\� D� UHVROXWLRQ� DXWKRULW\� DOORZV� WKH�SUXGHQWLDO�
supervisor time to try and revive the distressed institution, and apply appropriate 
regulatory tools (such as the Prompt Corrective Action framework in the case of 
Indian banks, overseen by the RBI).

The resolution authority steps in at a stage when organic revival is no 
longer feasible, and takes over the task of ensuring timely resolution. This helps 
ensuring that resolution, whenever triggered, is swift and effective, and that the 
YDOXH�RI�WKH�GLVWUHVVHG�¿QDQFLDO�LQVWLWXWLRQ�LV�QRW�FRPSOHWHO\�HURGHG�113 In this con-
WH[W�� GHYHORSLQJ�D� IUDPHZRUN�ZKHUH� VWDJHV�RI� ULVN�RI�)63V� DUH� VSHFL¿HG�� DORQJ�
with the level of involvement of the prudential supervisor/resolution authority, is 
essential. The manner in which the same was sought to be done by the FRDI Bill, 
2017 is described in Box 2 below.

%R[� ��� 7KH� VWDJHV� RI� ULVN� FODVVL¿FDWLRQ� SURSRVHG� XQGHU� WKH� )5',�
Bill, 2017

 � � &KDSWHU�9,�RI�WKH�)5',�%LOO�������FRQWDLQV�D�¿YH�VWDJH�ULVN�FODVVL¿FDWLRQ�
IRU�¿QDQFLDO�LQVWLWXWLRQV�EDVHG�RQ�FHUWDLQ�DWWULEXWHV��VXFK�DV�DVVHW�TXDOLW\��
adequacy of capital, assets & liabilities, capability of management, etc.).

 � � (YHU\�ULVN�FODVVL¿FDWLRQ�LV�WR�EH�GRQH�E\�WKH�SUXGHQWLDO�VXSHUYLVRU�RU�WKH�
5HVROXWLRQ�&RUSRUDWLRQ��DQG�WKH�UHVSRQVLELOLW\�IRU�VXFK�FODVVL¿FDWLRQ�VKLIWV�
from the prudential supervisor to the Resolution Corporation gradually. 
7KH�5HVROXWLRQ�&RUSRUDWLRQ�GRHV�QRW�KDYH�WKH�SRZHU�WR�FODVVLI\�DQ\�¿QDQ-
cial institution into the lowest two stages of risk. Additionally, resolving 
GLIIHUHQFHV�RI�RSLQLRQ�RYHU�FODVVL¿FDWLRQ��EHWZHHQ�WKH�SUXGHQWLDO�VXSHUYL-
sor and the Resolution Corporation, is contemplated.

 � � 7KH�SURSRVHG�ULVN�FODVVL¿FDWLRQ��RU�ULVN�WR�YLDELOLW\��LV�DV�IROORZV�

 (i) Stage 1 (low): At this stage, the probability of failure is substantially 
below the acceptable probability;

112 ,G.
113 Reserve Bank of India, VXSUD�note 67, ¶¶4.55, 4.56.
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 (ii) Stage 2 (moderate): At this stage, the probability of failure is margin-
ally below or equal to the acceptable probability;

 (iii)  Stage 3 (material): At this stage, the probability of failure is margin-
ally above the acceptable probability;

 (iv) Stage 4 (imminent): At this stage, the probability of failure is substan-
WLDOO\�DERYH�WKH�DFFHSWDEOH�SUREDELOLW\��DQG�WKH�¿QDQFLDO�LQVWLWXWLRQ�LV�
on the verge of failing to meet its obligations; and

 (v) Stage 5 (critical): At this stage, the probability of failure is substan-
WLDOO\�DERYH�WKH�DFFHSWDEOH�SUREDELOLW\��DQG�WKH�¿QDQFLDO�LQVWLWXWLRQ�LV�
on the verge of failing to meet its obligations to consumers

 �  In terms of the scheme proposed under the FRDI Bill, 2017, the risk clas-
VL¿FDWLRQ�LV� LPSRUWDQW��$FWLRQV�WR�EH�WDNHQ�E\�WKH�SUXGHQWLDO�VXSHUYLVRU�
Resolution Corporation entirely depend on the stage of risk.  For example,

� �L�� D� ¿QDQFLDO� LQVWLWXWLRQ� FODVVL¿HG� DW� PDWHULDO� RU� LPPLQHQW� ULVN� LV� UH-
quired to submit a restoration plan to the prudential supervisor, and a 
resolution plan to the Resolution Corporation (Clause 38); and

 (ii) at the stage of imminent risk to viability, the Resolution Corporation 
FDQ�WDNH�DFWLRQV�LQ�WKH�QDWXUH�RI�LQVSHFWLRQ�RI�WKH�¿QDQFLDO�LQVWLWXWLRQ��
etc. (Clause 43(3)).

Conceptually, there could be four main types of H[�SRVW resolution 
tools.114 First, the resolution authority could act as a receiver which steps in and 
DUUDQJHV�IRU�D�OLTXLGDWLRQ�RI�WKH�DVVHWV�RI�WKH�¿QDQFLDO�LQVWLWXWLRQ��7KH�UHVROXWLRQ�
DXWKRULW\�FRXOG�VHOO� WKH�DVVHWV�DW�D�FRQVLGHUHG�SDFH� WR�DYRLG�¿UH�VDOH�FRQWDJLRQ��
Insured depositors could be paid from the deposit insurance fund. However, such 
liquidation could destroy considerable value in some cases.

Second, the distressed FSP could be merged or amalgamated into 
another healthy FSP. This could either be voluntary or involuntary. In this regard, 
the Purchase and Assumption (‘P&A’) transaction is a useful resolution tool. The 
resolution authority could arrange for purchase of the assets by another transferee 
¿QDQFLDO�LQVWLWXWLRQ��'HSRVLWV��LI�DQ\��FRXOG�EH�DVVXPHG�E\�WKH�WUDQVIHUHH��7KH�SUR-
ceeds from the purchase are then distributed among the non-depositor creditors of 
WKH�IDLOHG�¿QDQFLDO�LQVWLWXWLRQ��,Q�FDVH�WKHUH�DUH�GRXEWV�DERXW�TXDOLW\�RI�VRPH�RI�WKH�
assets, such toxic assets could be left behind. The rump entity could be subjected 
to an orderly winding-up over time.

114 Armour, VXSUD�note 18.
For the Indian banking resolution experience, 6HH, Saran & Gopinath, VXSUD�note 31 (2010); P. 

Saran & T. Gopinath, VXSUD�note 31 (2011).
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Third, a Bridge Bank could be used if an immediate sale cannot 
be agreed but it is likely at some point of time in the future. In such cases, the 
Resolution Corporation could transfer the business to a new bridge bank, which 
is owned and operated by the Resolution Corporation. Depositors who want im-
mediate repayment are paid; the claims of those remaining are guaranteed by the 
Resolution Corporation. In due course, the business could be sold to a private sec-
tor purchaser or else it could be liquidated.

)RXUWK��RFFDVLRQDOO\�LW�PD\�EH�GLI¿FXOW�WR�¿QG�D�VXLWDEOH�SXUFKDVHU�
WR�HIIHFW�D�UDSLG�WUDQVIHU�RI�WKH�IDLOHG�¿QDQFLDO�LQVWLWXWLRQV�DVVHWV�DQG�OLDELOLWLHV��
To tackle such circumstances, the bail-in tool has been developed. The core idea 
is that instead of the state stepping in to make payments to save the creditors 
from losses, the creditors should be expected to bear the losses themselves.115 
Essentially, it is akin to a restructuring as opposed to a going concern sale or 
piece-meal liquidation.116�7R�IDFLOLWDWH�VXFK�EDLO�LQ��VSHFL¿F�GHEW�FDSLWDO�UHTXLUH-
ments such as Total Loss Absorption Capacity (‘TLAC’) have been developed 
for Globally Systemically Important Banks (‘G-SIBs’).117 Such bail in-able bonds 
could act as useful buffers in restructuring of such banks in the event of distress. 
The main advantage of such bail in-able bonds is that they avoid the moral hazard 
implicit in a state-funded bail-out of banks, while offering a certain degree of pro-
tection to uninsured retail deposits.118�%R[���EHORZ�EULHÀ\�GLVFXVVHV�KRZ�ORVV�DE-
sorbing internal capacity may come to play an important role in bank resolutions.

Box 3: Adequate loss-absorbing internal capacity

3RVW�WKH�¿QDQFLDO�FULVLV�RI�������WKH�FRQFHSW�RI�ORVV�DEVRUELQJ�FDSDF-
ity developed to deal with the potential failure of WRR�ELJ�WR�IDLO�SIFIs.

Globally, regulators have been taking measures to ensure that SIFIs 
have adequate levels of dedicated internal capital for the writing down of liabilities 
LQ�FDVH�RI�¿QDQFLDO� VWUHVV��7KLV� UHGXFHV� WKH�QHHG� IRU� WD[�SD\HU� IXQGHG�EDLORXWV��
reducing the moral hazard risks associated with a large SIFI failing.

The Financial Stability Board (‘FSB’) has been dealing with the is-
sue of the resolution of globally systemically important banks (‘G-SIBs’) since 
������ZKHQ�LW�¿UVW�KLJKOLJKWHG�WKH�QHHG�IRU�*�6,%V�WR�KDYH�KLJKHU�ORVV�DEVRUEHQF\�

115 Marco Ventoruzzo & Giulio Sandrelli, 2�WHOO�PH� WKH� WUXWK�DERXW�EDLO�LQ��7KHRU\�DQG�3UDFWLFH 
(European Corporate Governance Institute Law Working Paper 442, March, 2019).

116 Pratik Datta & Varun Marwah, ,%&��$PHQGPHQW��%LOO��������,PSOLFDWLRQV�IRU�MXGLFLDO�UHYLHZ�RI�
UHVROXWLRQ�SODQV, August 7, 2019, available at https://blog.theleapjournal.org/2019/08/ibc-amend-
ment-bill-2019-implications.html (Last visited on February 28, 2020).

117 Financial Stability Board, 3ULQFLSOHV�RQ�/RVV�DEVRUELQJ�DQG�5HFDSLWDOLVDWLRQ�&DSDFLW\�RI�*�6,%V�
LQ�5HVROXWLRQ��7RWDO�/RVV�DEVRUELQJ�&DSDFLW\� �7/$&��7HUP�6KHHW (November 2015), available 
at https://www.fsb.org/wp-content/uploads/TLAC-Principles-and-Term-Sheet-for-publication-
¿QDO�SGI��/DVW�YLVLWHG�RQ�)HEUXDU\�����������

118 ,G.
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capacity to reduce the moral hazard posed by their potential failure. This led to 
the FSB’s Total Loss Absorbency Capacity (‘TLAC’) Term Sheet for G-SIBs in 
November 2015.119�7KH�7/$&�VWDQGDUG�UHTXLUHV�*�6,%V�WR�KDYH�DYDLODEOH�¿QDQFLDO�
instruments during the period of resolution to enable recapitalisation and loss-
absorption by making debt/equity holders absorb losses (through ‘bail-in’), so that 
there is continuity in the performance of critical functions. In practice, the TLAC 
requirement applies at the level of the resolution entity in bank resolutions.

Additionally, the Basel Committee on Banking Supervision (‘BCBS’) 
also published its standards on the treatment of banks holdings’ in TLAC, applica-
ble to all banks subject to BCBS standards, including non-G-SIBs.120

In the European Union (‘EU’), the Banking Resolution and Recovery 
'LUHFWLYH��������µ%55'¶��UHTXLUHV�WKDW�¿QDQFLDO�LQVWLWXWLRQV�PDLQWDLQ�D�µPLQLPXP�
requirement for own funds and eligible liabilities’ (‘MREL’) within a group.121 
The MREL requirement may be met through contractual bail-in instruments. In 
furtherance of the BRRD and the FSB guidelines on TLAC for G-SIBs, the EU 
has recently adopted Directive 2019/879, which inter alia seeks to align eligibility 
criteria for MREL, with that required for TLAC for G-SIBs.

In the United States, the Federal Reserve Board adopted rules re-
TXLULQJ�¿QDQFLDO� LQVWLWXWLRQV� WR�PHHW�7/$&� UHTXLUHPHQWV� LQ�'HFHPEHU� �����122 
7KH�UXOHV�DSSO\�WR�GRPHVWLF�¿UPV�LGHQWL¿HG�E\�WKH�%RDUG�DV�*�6,%V��DV�ZHOO�DV�WR�
domestic operations of foreign G-SIBs.

IV. OTHER ISSUES

Policymakers designing a resolution law face many challenges. 
Unique challenges emerge in cross-border resolutions as well as in resolution of 
special categories of FSPs such as SIFIs and FMIs.

$�� 5(62/87,21�2)�),1$1&,$/�),506�,1�7+(�&5266�
%25'(5�&217(;7

&URVV�ERUGHU� UHVROXWLRQ� RI� ¿QDQFLDO� ¿UPV� LV� LPSRUWDQW� IURP� WKH�
perspective of maintaining systemic stability. The presence of large cross-bor-
GHU�¿QDQFLDO�JURXSV�FDUU\LQJ�RXW�D�UDQJH�RI�DFWLYLWLHV�DFURVV�MXULVGLFWLRQV�UDLVHV�

119 ,G.
120 Basel coMMittee on BankinG supeRvision, 7/$&�KROGLQJV��$PHQGPHQWV�WR�WKH�%DVHO�,,,�6WDQGDUG�

RQ�WKH�'H¿QLWLRQ�RI�&DSLWDO (October 2016).
121 Banking Resolution and Recovery Directive, 2014, Art. 45.
122 Press Release, FedeRal ReseRve BoaRd, )HGHUDO�5HVHUYH�%RDUG�DGRSWV�¿QDO�UXOH�WR�VWUHQJWKHQ�

WKH�DELOLW\�RI�JRYHUQPHQW�DXWKRULWLHV�WR�UHVROYH�LQ�RUGHUO\�ZD\�ODUJHVW�GRPHVWLF�DQG�IRUHLJQ�EDQNV�
RSHUDWLQJ�LQ�WKH�8QLWHG�6WDWHV, December 15, 2016, available at https://www.federalreserve.gov/
newsevents/pressreleases/bcreg20161215a.htm (Last visited on February 29, 2020).
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FRQFHUQV�RI�WUDQVPLWWLQJ�VKRFNV�DFURVV�MXULVGLFWLRQV�LQ�FDVH�RI�WKHLU�¿QDQFLDO�GLV-
tress. Since consensus for handling cross-border resolution at the level of a treaty 
may not be forthcoming,123 it is desirable that domestic resolution frameworks 
FRQWDLQ�SURYLVLRQV�GHDOLQJ�ZLWK� WKH� UHVROXWLRQ�RI� FURVV�ERUGHU�¿QDQFLDO� JURXSV��
Consequently, the Key Attributes provided by the Financial Stability Board high-
light the importance of legal frameworks enabling cross-border cooperation in-
cluding the recognition of foreign resolution actions.124

Some of the complexities that may arise in cross-border resolution of 
¿QDQFLDO�JURXSV�DUH�

 �  supervision of the parent group resting with the home country supervisor, 
while supervision of the subsidiary rests with the host country supervisor, 
under the Basel Accords;125

 � � VXSHUYLVRU\� DQG� UHVROXWLRQ� DXWKRULWLHV� SURPRWLQJ� ¿QDQFLDO� VWDELOLW\� DQG�
protecting depositor interest within their own jurisdictions and therefore, 
‘ULQJ�IHQFLQJ’ domestic assets to protect domestic interests; and

 �  differing national insolvency regimes, depositor protection legislation, 
etc., which create uncertainty in the application of resolution measures in a 
cross-border context.

In India, the RBI has favoured domestic incorporation of foreign 
banks in India, as separate legal entities, which delineates the assets and liabili-
ties of the domestic bank from its foreign parent.126 This is further strengthened 
by provisions of the BR Act, which facilitate ring-fencing of domestic assets of 
foreign banks operating in India.127 This legal mechanism has worked well in the 
SDVW��)RU�H[DPSOH��WKH�,QGLDQ�EUDQFK�RI¿FH�RI�WKH�%DQN�RI�&UHGLW�DQG�&RPPHUFH�
,QWHUQDWLRQDO��GXULQJ����������ZDV�UHVROYHG�E\�OLTXLGDWLRQ�RI�WKH�EUDQFK�RI¿FH�DV�D�
going concern (and takeover by a subsidiary of the State Bank of India, supervised 
by the RBI).128 Similarly, the Indian subsidiaries of Lehman Brothers (during the 
¿QDQFLDO�FULVLV�RI�����������ZHUH�UHVROYHG�E\� WKH� OLTXLGDWLRQ�RI� WKH�VXEVLGLDULHV�
(as a result of the bankruptcy of the US parent which held its entire shareholding).

123 Reserve Bank of India, VXSUD�note 67, ¶¶5.1-5.17.
124 Financial Stability Board, VXSUD�note 108, Key Attribute 7.
125 The Basel Accords refer to banking regulation recommendations of the Basel Committee on 

Banking Supervision (BCBS) which is a committee of banking supervisory authorities. There 
have been three Basel Accords so far: Basel I (1988), Basel II (2004) and Basel III (2018).

126 Reserve Bank of India, 6FKHPH� IRU� 6HWWLQJ� XS� RI�:KROO\� 2ZQHG� 6XEVLGLDULHV� �:26�� E\� IRU�
HLJQ�EDQNV�LQ�,QGLD, November 2013, available at https://rbidocs.rbi.org.in/rdocs/Content/PDFs/
SBSC061113F.pdf (Last visited on February 29, 2020).

127 Banking Regulation Act, 1949, §§11(4), 25.
128 Reserve Bank of India, VXSUD�note 67, ¶5.6.
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The RBI enjoys a range of supervisory/resolution powers in relation 
to banking companies which operate in India. These include the following powers:

 (i) inspection;129

 (ii) giving directions to banking companies to secure proper management or 
preventing their affairs from being conducted in a manner detrimental to 
public interest;130

 (iii) removing managerial personnel and appointing additional directors;131

 (iv) superseding the Board of Directors of a banking company and appointing 
an Administrator;132 and

 (v) applying to the Central Government for suspension of business of banking 
companies and making of a scheme of reconstruction/amalgamation.133

Despite the RBI enjoying certain resolution powers in relation to the 
business of banking companies operating in India, under the BR Act there is no 
dedicated framework for cross-border bank resolution. The BR Act does not con-
tain clear guidance on how cross-border bank resolution operates. For instance, 
there do not seem to be provisions dealing with cross-border co-operation between 
regulators or recognition of foreign resolution proceedings. Further, the Report of 
the Committee on Cross-Border Insolvency excluded FSPs from the scope of the 
cross-border insolvency framework under the IBC being recommended by it.134 
In light of the current regulatory framework governing cross-border resolution of 
FSPs, there is a clear need to move ahead on this front. This was sought to be done 
by the FRDI Bill, as explained in Box 4 below.

Box 4: The FRDI Bill, 2017 and resolution in the cross-border context

The FRDI Bill, 2017 contains a number of provisions aimed at setting 
XS�D�FURVV�ERUGHU�UHVROXWLRQ�IUDPHZRUN�IRU�¿QDQFLDO�¿UPV��7KLV�KDV�EHHQ�GRQH�E\�
introducing a dedicated chapter (Chapter XIV) dealing with Foreign Resolution 
Actions.

Amongst other things, Chapter XIV enables:

129 Banking Regulation Act, 1949, §§35(1), 35(1A).
130 ,G., 1949, §35A.
131� ,G�, Part IIA.
132 ,G., Part IIAB.
133 ,G., §45.
134 insolvency law coMMittee, 5HSRUW�RI�,QVROYHQF\�/DZ�&RPPLWWHH�RQ�&URVV�%RUGHU�,QVROYHQF\, 

¶1.4 (October 2018).
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 (i) Sharing of information between the proposed Resolution Corporation and 
international authorities on a reciprocal basis;

 (ii) Assistance by the proposed Resolution Corporation in case of the resolu-
WLRQ�RI�D�EUDQFK�RI¿FH�VLWXDWHG�LQ�,QGLD�RI�D�IRUHLJQ�¿QDQFLDO�¿UP�

 (iii) Recognition and enforcement of foreign resolution actions by the Resolution 
&RUSRUDWLRQ��SURYLGHG�FHUWDLQ�FRQGLWLRQV�DUH�VDWLV¿HG��DQG

� �LY�� 5HVROXWLRQ�RI�D�ORFDO�EUDQFK�RI¿FH�RI�D�IRUHLJQ�¿QDQFLDO�¿UP��DQG�SURYLG-
LQJ�IRU�D�¿UVW�FKDUJH�RI�GRPHVWLF�FUHGLWRUV�RYHU�WKH�DVVHWV�RI�VXFK�EUDQFK�
RI¿FH��LQ�FHUWDLQ�FDVHV�

Thus, although there is no dedicated framework for cross-border 
bank resolution, the RBI has used various provisions to meet the unique chal-
lenges as they arose. Going forward, a proposed resolution framework for FSPs 
should build upon this, and provide for a comprehensive cross-border resolution 
mechanism for different categories of FSPs�

%�� 63(&,$/�75($70(17�)25�6,),6�$1'�)0,6

1. Systemically Important Financial Institutions (SIFIs)

6,),V�DUH�HVVHQWLDOO\� ODUJH�¿QDQFLDO� LQVWLWXWLRQV�ZKLFK�E\�YLUWXH�RI�
their size, complexity and inter-connectedness (amongst other factors), pose the 
risk of systemic disruption, should they fail. The disorderly failure of any SIFI, 
GRPHVWLF�RU�JOREDO��LV�FDSDEOH�RI�FDXVLQJ�VLJQL¿FDQW�GLVUXSWLRQ�WR�WKH�ZLGHU�¿QDQ-
cial system and economic activity.135 However, the risk of disruption is likely to be 
greater in the case of G-SIFIs.136

'HVLJQDWLQJ�D�¿QDQFLDO�¿UP�DV�D�6,),�RIWHQ�LPSRVHV�KLJKHU�UHJXOD-
WRU\�EXUGHQ�RQ�WKH�¿QDQFLDO�¿UP��DQG�FDQ�RIWHQ�OHDG�WR�OHJDO�FKDOOHQJHV��)RU�LQ-
stance, in the US, the designation of MetLife as a SIFI by the Financial Stability 
Oversight Council was overturned by courts. This was because there was a failure 
WR�DVVHVV�0HW/LIH¶V�YXOQHUDELOLWLHV�WR�H[WUHPH�¿QDQFLDO�GLVWUHVV�DQG�WKH�SRWHQWLDO�
economic impact of the designation.137

135 Financial Stability Board, 5HGXFLQJ�WKH�PRUDO�KD]DUG�SRVHG�E\�V\VWHPLFDOO\�LPSRUWDQW�¿QDQFLDO�
LQVWLWXWLRQV��)6%�5HFRPPHQGDWLRQV�DQG�7LPH�/LQHV, October 20, 2010, available at https://www.
IVE�RUJ�ZS�FRQWHQW�XSORDGV�UB������D�SGI��/DVW�YLVLWHG�RQ�0DUFK����������

136� ,G�
137 Cynthia J. Borelli, 0HW/LIH¶V�6,),�'HVLJQDWLRQ�LV�2YHUWXUQHG, LexoloGy, March 31, 2016, availa-

ble at https://www.lexology.com/library/detail.aspx?g=e69b9982-0445-4c58-9fd9-50a9180ec721 
(Last visited on March 1, 2020).
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The problem with SIFIs arises because due to factors such as their 
VL]H�DQG�LQWHU�FRQQHFWHGQHVV�ZLWK�WKH�ODUJHU�¿QDQFLDO�V\VWHP��6,),V�PD\�QRW�EH�
allowed to fail or be liquidated even when they become insolvent, unlike other 
¿QDQFLDO�¿UPV��7KLV�PHDQV�WKDW�6,),V�PD\�FRQWLQXH�WR�RSHUDWH�DQG�WKHLU�FUHGLWRUV�
and stakeholders continue to be protected, unlike the case of non-SIFIs.138 This 
not only creates problems of moral hazard ex ante (especially in view of the pos-
VLELOLW\�RI�SXEOLFO\�IXQGHG�EDLO�RXWV���EXW�PD\�DOVR�FRQIHU�VLJQL¿FDQW�FRPSHWLWLYH�
DGYDQWDJHV�WR�WKH�ODUJHVW�¿QDQFLDO�LQVWLWXWLRQV��7KXV��FUHGLEOH�UHVROXWLRQ�ZLWKLQ�D�
specially designed resolution framework is key to addressing the problems created 
by SIFIs.139

Since SIFIs encompass multiple kinds of FSPs, there are multiple 
categories of SIFIs. Internationally, SIFIs are mainly recognised as globally sys-
temically important banks (‘G-SIBs’) and globally systemically important insur-
ers (‘G-SIIs’). There has also been discussion surrounding creating a regulatory 
IUDPHZRUN�IRU�QRQ�EDQN�QRQ�LQVXUHU�JOREDO�V\VWHPLFDOO\�LPSRUWDQW�¿QDQFLDO�LQ-
stitutions (‘NBNI G-SIFIs’).

The FSB and the Basel Committee on Banking Supervision (‘BCBS’) 
identify G-SIBs, while the FSB and the International Association of Insurance 
Supervisors identify G-SIIs. A list of G-SIBs and G-SIIs as on date is set out in 
Table 1 and Table 2, respectively, below.

Table 1: G-SIBs (as on November 2019)140

Bucket G-SIBs
5 -
4 JP Morgan Chase

3 Citigroup, HSBC

2 Bank of America, Bank of China, Barclays, BNP Paribas, 
Deutsche Bank, Goldman Sachs, Industrial and Commercial Bank 
of China Limited, Mitsubishi UFJ FG, Wells Fargo

138 George G. Kaufman, %DQNLQJ�DQG�3XEOLF�3ROLF\��7RR�%LJ�WR�)DLO, 53(1) econoMic inquiRy 1 (2015).
139� 5RVD�0DUÕD�/DVWUD��6\VWHPLF�ULVN��6,),V�DQG�¿QDQFLDO�VWDELOLW\ 6(2) capital MaRkets law JouRnal 

197 (2011).
140 Financial Stability Board, �����OLVW�RI�JOREDO�V\VWHPLFDOO\�LPSRUWDQW�EDQNV��*�6,%V�, November 

22, 2019, available at https://www.fsb.org/wp-content/uploads/P221119-1.pdf (Last visited on 
March 1, 2020).
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Bucket G-SIBs
1 Agricultural Bank of China, Bank of New York Mellon, China 

Construction Bank, Credit Suisse, Groupe BPCE, Groupe Crédit 
Agricole, ING Bank, Mizuho FG, Morgan Stanley, Royal Bank of 
Canada, Santander, Société Générale, Standard Chartered, State 
Street, Sumitomo Mitsui FG, Toronto Dominion, UBS, UniCredit

Table 2: G-SIIs141

G-SII
Aegon N.V.
Allianz SE

American International Group, Inc.
Aviva plc
Axa S.A.

MetLife, Inc.
Ping An Insurance (Group) Company of China, Ltd.

Prudential Financial
Inc. Prudential plc

In the Indian context, the RBI has been designating certain domestic 
banks as Domestic Systemically Important Banks (‘D-SIBs’).142 Additionally, the 
RBI also recognises certain non-deposit taking NBFCs (having total assets of INR 
500 crore and above as shown in their last audited balance sheet) as systemically 
important non-deposit taking NBFCs (‘NBFC-NDSI’).143

2. Financial Market Infrastructure

$�)LQDQFLDO�0DUNHW�,QIUDVWUXFWXUH��µ)0,¶�� LV�GH¿QHG�DV�D�PXOWLODW-
eral system among participating institutions, including the operator of the system, 
used for the purposes of clearing, settling, or recording payments, securities, de-
ULYDWLYHV�� RU� RWKHU� ¿QDQFLDO� WUDQVDFWLRQV�144� 7KH�¿YH� NH\� W\SHV� RI� )0,V� LQFOXGH�

141 Financial Stability Board, ����� OLVW� RI� JOREDO� V\VWHPLFDOO\� LPSRUWDQW� LQVXUHUV� �*�6,,V� (21 
November 2016). Note: The list of G-SIIs has not been updated since 2016.

142 Reserve Bank of India, )UDPHZRUN� IRU� 'HDOLQJ� ZLWK� 'RPHVWLF� 6\VWHPLFDOO\� ,PSRUWDQW�
%DQNV� �'�6,%V),� -XO\� ������ DYDLODEOH� DW� KWWSV���ZZZ�UEL�RUJ�LQ�VFULSWV�EVBYLHZFRQWHQW�
aspx%3FId%3D2861 (Last visited on March 1, 2020).

143 Reserve Bank of India, )UHTXHQWO\�$VNHG�4XHVWLRQV���1%)&V January 10, 2017, available at https://
www.rbi.org.in/Scripts/FAQView.aspx?Id=92c (Last visited on March 1, 2020); Reserve Bank of 
India, Non-Systemically Important Non-Banking Financial (Non-Deposit Accepting or Holding) 
Companies Prudential Norms Directions (2015).

144 Bank for International Settlements, 3ULQFLSOHV� IRU�¿QDQFLDO�PDUNHW� LQIUDVWUXFWXUHV, ¶1.8, April 
2012, available at https://www.bis.org/cpmi/publ/d101a.pdf (Last visited on March 2, 2020).
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payment systems, central securities depositories (‘CSDs’), securities settlement 
systems (‘SSSs’), central counterparties (‘CCPs’) and trade repositories (‘TRs’).145

)0,V�IDFLOLWDWH�FULWLFDO�IXQFWLRQV�LQ�¿QDQFLDO�PDUNHWV�DQG�ZKHQ�SURS-
HUO\�PDQDJHG� KDYH� WKH� DELOLW\� WR� SURPRWH�¿QDQFLDO� VWDELOLW\��$W� WKH� VDPH� WLPH��
)0,V�FDQ�EH�VRXUFHV�RI�VLJQL¿FDQW�¿QDQFLDO�VKRFNV�DQG�WUDQVPLW�WKHP�WR�¿QDQFLDO�
markets, if themselves in distress.146

Payment systems are considered systemically important if they il-
lustratively, are the sole payment system in a country, are the principal system 
in terms of the aggregate value of payments or mainly handle time-critical, high-
value payments.147 Other FMIs i.e. CSDs, SSSs, CCPs, and TRs are presumed to 
be systemically important, in the jurisdiction of their location, because of their 
critical roles in the markets they serve.148

7KHUHIRUH��WKHUH�LV�D�YDOLG�MXVWL¿FDWLRQ�WR�WKLQN�WKURXJK�WKH�DSSOLFD-
tion of the resolution regime for FMIs. As an example, it would be useful to con-
sider a particular category of FMI in more detail.

D�� &HQWUDO�&RXQWHUSDUWLHV

Central Counterparties (‘CCPs’) interpose themselves between 
FRXQWHUSDUWLHV�WR�FRQWUDFWV�WUDGHG�LQ�¿QDQFLDO�PDUNHWV��DQG�SOD\�WKH�UROH�RI�EX\HU�
to every seller and vice-versa.149 Through multilateral netting of trades and requir-
ing system participants to provide collateral, CCPs can potentially reduce sys-
temic risks for participants, as well as the markets in which they operate.150 The 
.H\�$WWULEXWHV�UHFRJQLVH�WKDW�)0,V�VXFK�DV�&&3V�SOD\�D�FULWLFDO�UROH�LQ�¿QDQFLDO�
markets, and that resolution should be guided by the need to maintain continuity 
of critical functions.151

CCPs raise some unique concerns. First, given the unique status of 
D�&&3�DV�WKH�EX\HU�WR�HYHU\�VHOOHU��DQG�VHOOHU�WR�HYHU\�EX\HU��D�VLJQL¿FDQW�VRXUFH�
of risk arises from the default of one of the parties (counterparty risk). This leaves 
the CCP with the obligation to continue performance to the non-defaulting partici-
pant, by replacing the defaulting member’s position. Even though CCPs have a risk 
waterfall of resources to fund this exercise, starting with the defaulting member’s 
margins, there may be a situation where a CCP may have to move down this wa-
WHUIDOO�WR�UHDFK�LWV�RZQ�UHVRXUFHV�DW�WKH�YHU\�HQG��OHDGLQJ�WR�XQSUHGLFWHG�¿QDQFLDO�

145 ,G., ¶1.9.
146 ,G., Background.
147 ,G., ¶1.20.
148 ,G., ¶1.20.
149 ,G., ¶1.13.
150 ,G., Background.
151 Financial Stability Board, VXSUD�note 108, Key Attribute 1.2.
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losses, as well as adversely impacting systemic risk.152 Further, operational risks 
(such as fraud) may be a critical risk in the context of CCPs.

Second, the clearing function performed by CCPs is viewed as a pub-
lic good, and there are obligations placed on users of OTC trades (especially post 
WKH�¿QDQFLDO�FULVLV��WR�FOHDU�WUDGHV�DW�&&3V��7KLV�FUHDWHV�D�VWURQJ�LQFHQWLYH�IDYRXU-
LQJ� WKH�FRQWLQXDWLRQ�RI�&&3V��ZKLFK� UHÀHFWV� LQ� WKH�REMHFWLYH�RI�&&3�UHVROXWLRQ�
�DV�VHW�RXW�E\�WKH�)6%��EHLQJ�³WKH�SXUVXLW�RI�¿QDQFLDO�VWDELOLW\�DQG�HQVXULQJ�WKH�
continuity of critical CCP functions in all jurisdictions where those functions are 
FULWLFDO�DQG�ZLWKRXW�H[SRVLQJ�WD[SD\HUV�WR�WKH�ULVN�RI�ORVV�́ 153

Third, unlike banks, CCPs do not have loan-books or creditors. They 
only perform the function of clearing. Thus, unlike the case of a failed bank, no 
separation of assets and liabilities may be possible, and therefore the tool of sepa-
rating the viable and unviable parts of a bank’s business may not be available in 
case of a CCP.154

Thus, the unique features of FMIs need to be recognised in develop-
ing an effective resolution regime.

V. CONCERNS WITH THE FRDI BILL, 2017

The FRDI Bill 2017 raised much controversy due to the bail-in pro-
vision and its application to different types of banks. This Part argues that the 
EDLO�LQ�SURYLVLRQ�PD\�QRW�EH�RI�PXFK�SUDFWLFDO�VLJQL¿FDQFH�LQ�WKH�SUHVHQW�,QGLDQ�
context. Moreover, the concerns around bail-in could potentially be ameliorated 
through deposit insurance and exclusion of retail deposits from the ambit of bail-
in. However, the extent to which public sector banks and co-operative banks may 
be covered under an omnibus central law may require deeper thought.

$�� %$,/�,1

As discussed earlier, bail-in is a resolution tool used to capitalise 
D� IDLOLQJ�¿QDQFLDO� LQVWLWXWLRQ� �XVXDOO\� D� EDQN�� IURP�ZLWKLQ� WKURXJK� FRQYHUVLRQ�
cancellation of its debt/liabilities. This stands in contrast to the concept of external 
FDSLWDO�LQIXVLRQ�LQWR�D�IDLOLQJ�EDQN��$IWHU�WKH�¿QDQFLDO�FULVLV��WKH�EDLO�LQ�WRRO�KDG�
caught on with regulators globally as a means to avoid the moral hazard problems 
associated with tax-funded bailouts.155

152 Manmohan Singh & Dermot Turing, &HQWUDO� &RXQWHUSDUWLHV� 5HVROXWLRQ� �� $Q� 8QUHVROYHG�
3UREOHP, iMF woRkinG papeRs 18/65 (March 2018).

153 Financial Stability Board, *XLGDQFH� RQ� &HQWUDO� &RXQWHUSDUW\� 5HVROXWLRQ� DQG� 5HVROXWLRQ�
Planning, Art. 1 available at https://www.fsb.org/wp-content/uploads/P050717-1.pdf (July 2017).

154 Singh & Turing, VXSUD�note 152, 50.
155 Dell’Ariccia et al., 7UDGH�RIIV� LQ� %DQN�5HVROXWLRQ, Executive Summary, IMF Staff Discussion 

Notes (February 2018).
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The most controversial issue with bail-in is the potential cancellation 
of retail deposits or converting them into equity. This has raised concerns that 
EDLO�LQ� FRXOG� LPSRVH� VLJQL¿FDQW� KDLUFXWV� RQ� VXFK� UHWDLO� GHSRVLWRUV�� ,Q� IDFW�� WKLV�
perception was one of the prime reasons for withdrawal of the FRDI Bill, 2017.156

It is important to recognise that use of bail-in on a bank is akin to 
restructuring the bank. It is relevant usually when there are no external buyers for 
the bank’s assets. This is likely to be the case only for very large internationally ac-
tive banks, essentially the G-SIBs. Bail-in could save such banks from sudden and 
disorderly liquidation by restoring their solvency and enabling them to continue as 
going concern till a resolution plan is worked out.

$V�RQ�1RYHPEHU����������*�6,%V�KDYH�EHHQ�LGHQWL¿HG�E\�WKH�)6%�DQG�
the BCBS, as set out in Table 3. To facilitate bail-in of G-SIBs, the FSB has high-
lighted the need for G-SIBs to have higher loss absorbency capital. Accordingly, 
the Total Loss Absorbency Capacity (‘TLAC’) Term Sheet for G-SIBs was re-
leased in November 2015.

Table 3: List of G-SIBs as of November 2019157

Bucket G-SIBs
5 -
4 JP Morgan Chase
3 Citigroup, HSBC
2 Bank of America, Bank of China, Barclays, BNP Paribas, Deutsche 

Bank, Goldman Sachs, Industrial and Commercial Bank of China 
Limited, Mitsubishi UFJ FG, Wells Fargo

1 Agricultural Bank of China, Bank of New York Mellon, China 
Construction Bank, Credit Suisse, Groupe BPCE, Groupe Crédit 
Agricole, ING Bank, Mizuho FG, Morgan Stanley, Royal Bank of 
Canada, Santander, Société Générale, Standard Chartered, State 
Street, Sumitomo Mitsui FG, Toronto Dominion, UBS, UniCredit

It is important to note here that no Indian bank features in the list 
of G-SIBs. Neither is any Indian bank internationally active at a very large scale. 
7DEOH� �� EHORZ� VKRZV� WKDW� WKH� ELJ� ,QGLDQ� EDQNV� DUH� FODVVL¿HG� DV� 'RPHVWLFDOO\�
Systemically Important Banks (‘D-SIBs’). In practice, merger and amalgama-
tion (compulsory or voluntary) remains the most commonly used tool for bank 
resolution in India. For instance, Global Trust Bank merged with Oriental Bank 
of Commerce in 2004 and Bank of Rajasthan merged with ICICI Bank in 2010. 

156 Nupur Anand, ,QGLDQV�QR�ORQJHU�KDYH�WR�ZRUU\�DERXW�WKHLU�PRQH\�EHLQJ�XVHG�WR�UHVFXH�EDQNV, 
quaRtz, August 1, 2018, available at https://qz.com/india/1345237/india-drops-frdi-bill-propos-
ing-use-of-deposits-to-rescue-banks/ (Last visited on April 25, 2020).

157 Financial Stability Board, VXSUD�note 140.
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&RQVHTXHQWO\��VWDWXWRU\�EDLO�LQ�QRW�RI�PXFK�SUDFWLFDO�VLJQL¿FDQFH�IRU�,QGLDQ�EDQNV��
public or private.

This is more so since bail-in could be achieved by contract too. A 
contractual trigger in the debt contracts could provide that on occurrence of cer-
tain events, the debt contract would automatically transform into equity or even 
stand cancelled. For instance, the Additional Tier 1 bonds of Yes Bank Ltd., which 
were cancelled in its recent restructuring, would be an example of debt contracts 
with such contractual trigger.158 Such contractual triggers are permissible and in 
fact, a must, for certain capital instruments issued by banks in India.159 Therefore, 
the need for statutory bail-in is even lesser in the Indian context.

Table 4: List of D-SIBs as on April 1, 2019160

Risk Bucket Banks

5 -
4 -
3 State Bank of India
2 -
1 ICICI Bank, HDFC Bank

There are good reasons to exclude retail depositors from bail-in. 
Ideally, bail-in should be applied only to sophisticated creditors who could monitor 
a bank. Moreover, certain jurisdictions explicitly allow exclusion of uninsured re-
tail deposits from bail-in. For instance, the EU Banking Recovery and Resolution 
Directive, 2014 (‘BRRD’) allows deposits that are held for natural persons, and mi-
cro, small and medium-sized enterprises and which exceed the amount protected 
by national guarantee schemes, to be excluded from bail-in.161 Therefore, Indian 
policymakers could consider explicitly excluding retail deposits below a certain 
WKUHVKROG��WR�EH�VSHFL¿HG�E\�UHJXODWLRQV��IURP�WKH�VFRSH�RI�EDLO�LQ�

Another safeguard against bail-in is deposit insurance. For instance, 
the European Union excludes covered deposits from the ambit of the bail-in tool.162 
This is also the position under the FRDI Bill, 2017.163 However, as on March 2018, 

158 Reserve Bank of India, 'UDIW�<HV�%DQN�/WG��5HFRQVWUXFWLRQ�6FKHPH�����, March 6, 2020.
159 Reserve Bank of India, Master Circular, $QQH[�����0LQLPXP�UHTXLUHPHQWV�WR�HQVXUH�ORVV�DEVRU�

EHQF\�RI�$GGLWLRQDO�7LHU���LQVWUXPHQWV�DW�SUH�VSHFL¿HG�WULJJHU�DQG�RI�DOO�QRQ�HTXLW\�UHJXODWRU\�
FDSLWDO�LQVWUXPHQWV�DW�WKH�SRLQW�RI�QRQ�YLDELOLW\, Basel III Capital Regulations (Issued on July 1, 
2015).

160 Press Release, ReseRve Bank oF india, 5%,�UHOHDVHV������OLVW�RI�'RPHVWLF�6\VWHPLFDOO\�,PSRUWDQW�
%DQNV� �'�6,%V�, March 14, 2019, available at https://www.rbi.org.in/commonperson/English/
Scripts/PressReleases.aspx?Id=2900 (Last visited on March 3, 2020).

161 Banking Resolution and Recovery Directive 2014, Art. 44(3)(c).
162 Banking Resolution and Recovery Directive 2014, Art. 44(2)(a).
163 Financial Resolution and Deposit Insurance Bill, 2017, Cl. 52(7)(a).
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29.2% of total assessable deposits and 91.5% of the total number of bank accounts 
in India were fully insured through deposit insurance.164 Indian policymakers 
could therefore consider enhancing the deposit insurance coverage to safeguard 
most retail depositors against bail-in. A step forward in this regard has been the 
recent revision in deposit insurance coverage for depositors in February 2020.165

%�� $33/<,1*�7+(�5(62/87,21�)5$0(:25.�72�63(&,),&�
%$1.,1*�,167,787,216

1. Public sector banks

A resolution framework helps avoid the moral hazard involved in 
state-funded bail-outs of private banks. However, resolution of a public sector 
bank cannot be equated with a bail-out. A public sector bank is an instrumental-
LW\�RI�WKH�6WDWH��PHDQW�WR�DFKLHYH�VRFLDO�REMHFWLYHV�DQG�QRW�MXVW�SXUVXH�SUR¿WV��7KH�
State may therefore, be serving a social goal by resolving it. The moral hazard ar-
gument may not hold in this case. Yet, the FRDI Bill, 2017, applies the same reso-
lution framework to both public sector as well as private sector banks. Bringing 
in both public sector banks and private banks under a framework meant primarily 
for private banks may not be ideal. Therefore, Indian policymakers may need to 
reconsider whether the resolution framework meant to mitigate the moral hazard 
of state-funded bail-out of private banks should be applied to public sector banks.

2. Co-operative banks

Failure of co-operative banks in the Indian context has been a re-
FXUULQJ� SUREOHP��&R�RSHUDWLYH� EDQNV� KDYH� KLVWRULFDOO\� EHHQ�PDLQ� EHQH¿FLDULHV�
of the prevalent deposit insurance system. They have obtained far greater deposit 
insurance pay-outs in relation to deposit insurance premiums paid, compared to 
commercial banks.166 Most recently, during 2017-18, all deposit insurance claims 
settled by the DICGC were on account of co-operative banks,167 while deposit in-
surance premia paid by co-operative banks were roughly 7% of the total, with the 
rest being collected from scheduled commercial banks.168

7KHUH� LV� D� VLJQL¿FDQW� SUREOHP�ZLWK� WKH� UHJXODWLRQ� RI� FR�RSHUDWLYH�
banks in India, which impedes regulating co-operative banks in the manner 

164 Deposit Insurance and Credit Guarantee Corporation, $QQXDO�5HSRUW �������.
165 Reserve Bank of India, 'HSRVLW�,QVXUDQFH�DQG�&UHGLW�*XDUDQWHH�&RUSRUDWLRQ��',&*&��LQFUHDVHV�

WKH�LQVXUDQFH�FRYHUDJH�IRU�GHSRVLWRUV�LQ�DOO�LQVXUHG�EDQNV�WR���ODNK, February 4, 2020, available at 
KWWSV���ZZZ�UEL�RUJ�LQ�6FULSWV�%6B3UHVV5HOHDVH'LVSOD\�DVS["SULG ������ �/DVW� YLVLWHG� RQ�$SULO�
4, 2020).

166 Sujan Hazra, 'HSRVLW� ,QVXUDQFH� IRU� &R�RSHUDWLYH� %DQNV�� ,V� 7KHUH� D� 5RDG� $KHDG", 37(48) 
econoMic & political weekly (2002).

167 Deposit Insurance and Credit Guarantee Corporation, VXSUD�note 164, Annexure VI.
168 ,G., Table 2.
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banking companies are regulated. This is the dual regulation problem. This dual 
regulation is a direct consequence of the Indian constitutional framework. Entry 
43 of List I empowers the Union Parliament to legislate on ‘incorporation, regula-
tion and winding up of trading corporations, including banking, insurance and 
¿QDQFLDO�FRUSRUDWLRQV��EXW�QRW�LQFOXGLQJ�FR�RSHUDWLYH�VRFLHWLHV¶��(QWU\����RI�/LVW�
II empowers the States to legislate on ‘incorporation, regulation and winding-up’ 
of co-operative societies.

Consequently, the incorporation, management and winding up of 
primary co-operative banks are regulated either under the Co-operative Societies 
Acts of each state (if the societies are operating in a single state) or the Multi-
state Co-operative Societies Act, 2002 (if the societies are operating in more than 
one state). On the other hand, the regulation of incorporation, management and 
winding up of state co-operative banks and district central co-operative banks is 
with the authorities under the Co-operative Societies Acts of each state. Further, 
the banking functions of co-operative banks are regulated and supervised by 
RBI, with the proviso that supervision of rural co-operative banks is delegated to 
NABARD.169

The FRDI Bill, 2017 has proposed the inclusion of co-operative 
banks within its ambit for the purpose of both deposit insurance and resolution.170 
However, policymakers need to be aware that any attempt to regulate State co-
operatives directly under a Central law may run into a constitutional challenge. A 
possible approach to doing this, as recommended by the RBI Working Group on 
the Resolution Regime for Financial Institutions, may involve State Governments 
accepting the authority of the Parliament to legislate on matters relating to resolu-
tion of failed co-operative banks under Article 252 of the Constitution of India.171 
This may address the issues involved in covering co-operative banks, governed 
by state legislations, within the scope of a Central resolution law.172 It may be use-
ful to mention here that after the PMC crisis in late 2019, the Banking Regulation 
(Amendment) Bill, 2020 was introduced in the Lok Sabha to empower the RBI 
with respect to certain co-operative banks. However, it has not yet been passed.

VI. CONCLUSION

7KH�RQJRLQJ�¿QDQFLDO�GLVWUHVV�DPRQJ�VRPH�EDQNV��1%)&V�DQG�+)&V�
has once again drawn attention to the fragmented legal framework on resolution 
of FSPs in India. The government was quick to extend the IBC to the relatively 
bigger NBFCs and HFCs. This has renewed interests about the fate of the FRDI 
%LOO�DV�ZHOO�DV�WKH�IXWXUH�RI�¿QDQFLDO�¿UP�UHVROXWLRQ�LQ�,QGLD��%DUULQJ�D�IHZ�OHJDO�
scholars who have commented on these developments in the Indian media, the 

169 Reserve Bank of India, VXSUD�note 67, ¶3.9.
170 Financial Resolution and Deposit Insurance Bill, 2017, Chapter XVII.
171 Reserve Bank of India, VXSUD�note 67, 85.
172 ,G.
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Indian academic legal literature has hardly attempted to contextualise these major 
developments within a theoretical framework. This paper attempted to address 
this lacuna. It analysed the recent Indian legal developments on this subject from 
a conceptual perspective and highlighted relevant issues that may have bearing on 
the future of FSP resolution in India.

A corporate bankruptcy law is well suited for real sector companies, 
such as manufacturing companies. However, certain FSPs including SIFIs merit 
a different treatment. The paper explained the inherent differences between real 
VHFWRU�FRPSDQLHV�DQG�)63V��,W�SURYLGHG�D�FRQFHSWXDO�FODVVL¿FDWLRQ�RI�)63V�WR�EHW-
ter appreciate the unique risks their businesses are exposed to. Accordingly, the 
paper highlighted that application of IBC to certain FSPs may be problematic. 
It is therefore hardly surprising that globally different standards for resolution 
have been laid down for certain FSPs. Currently, in India, the Rules issued by the 
Ministry of Corporate Affairs provide an interim legal arrangement for FSP reso-
lution. However, the long term solution should be a dedicated resolution law along 
the lines of the FRDI Bill.

Indian policymakers designing a resolution law would face many 
FKDOOHQJHV��7KH�SDSHU�KLJKOLJKWHG�VRPH�VSHFL¿F�FKDOOHQJHV�WKDW�PD\�DULVH�LQ�WKH�
context of cross-border resolutions as well as in resolution of special categories 
of FSPs such as SIFIs and FMIs. These aspects need to be addressed in the new 
resolution law.

The FRDI Bill 2017 was in-principle a good policy initiative. 
However, it had certain provisions that raised wide ranging concerns. The paper 
DUJXHG�WKDW�WKH�VWDWXWRU\�EDLO�LQ�SRZHUV�PD\�QRW�EH�RI�PXFK�SUDFWLFDO�VLJQL¿FDQFH�
in the Indian context. Moreover, deposit insurance and exclusion of retail deposits 
�DERYH�D�VSHFL¿HG�WKUHVKROG��IURP�WKH�DPELW�RI�EDLO�LQ�FRXOG�DPHOLRUDWH�PRVW�FRQ-
cerns around it. Further, the application of the FRDI Bill to public sector banks 
and co-operative banks should be carefully thought through. Overall, the govern-
ment would be well-advised to revise the FRDI Bill and reintroduce it in the par-
liament. That would be the most optimal arrangement in the long run.


