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I. INTRODUCTION

One of the foremost requirements for the MSME sector is the avail-
ability of credit and shorter working capital cycles. The working capital cycle of an 
industry is the time taken to convert receivables into cash. The Interest on Delayed 
Payments to Small Scale and Ancillary Industrial Undertakings Act, 1993 (‘IDP 
Act’) recognized the importance of access to capital and shorter working capital 
cycles for MSMEs. It mandated the payment of interest to MSME vendors on 
delayed settlements of their dues. The IDP Act was replaced by the MSMED Act 
in 2006.

In this note, we investigate the question of whether claims by MSME 
vendors for amount owed to them under the MSMED Act can become barred by 
limitation. The changes introduced by the MSMED Act and the subsequent ju-
risprudence on the applicability of the Limitation Act, 1963 (‘Limitation Act’) to 
claims under the MSMED Act provide the context to our discussion. In order to 
further our analysis, we propose to evaluate the question in context of the fol-
lowing fact pattern, which is not uncommon in the functioning of commercial 
establishments.

Imagine a situation where a corporate buyer purchases certain taxi 
VHUYLFHV�IURP�D�YHQGRU��D�µVXSSOLHU¶��DV�GH¿QHG�XQGHU�WKH�060('�$FW1) at various 
periods. It is agreed that the buyer shall pay the supplier for the services as and 
when invoices are raised by the supplier and sent to the buyer.

Under the MSMED Act, each time the buyer avails a taxi from a sup-
plier, he has ‘accepted’ a service and a consequent liability to pay for that accepted 
service has arisen.2 Payment against a service, which is accepted by a buyer must 
EH�PDGH�ZLWKLQ�¿IWHHQ�GD\V��RU�DV�DJUHHG�E\�WKH�SDUWLHV��VXEMHFW�WR�D�PD[LPXP�
SHUPLVVLEOH� SHULRG� RI� IRUW\�¿YH� GD\V�3 Any payment not furnished within such 
period, would constitute a delayed payment under Chapter V of the MSMED Act. 
The buyer must pay interest on a delayed payment, compounded at three times the 
EDQN�UDWH�QRWL¿HG�E\�WKH�5%,��IRU�WKH�SHULRG�RI�µGHOD\�XQWLO�WKH�SD\PHQW�LV�¿QDOO\�

1 The Micro, Small and Medium Enterprises Development Act, 2006, §2(n)
(“�Q��“VXSSOLHU´�PHDQV�D�PLFUR�RU�VPDOO�HQWHUSULVH��ZKLFK�KDV�¿OHG�D�PHPRUDQGXP�ZLWK�WKH�
DXWKRULW\�UHIHUUHG�WR�LQ�VXE�VHFWLRQ�����RI�VHFWLRQ����DQG�LQFOXGHV:

� �L�� WKH�1DWLRQDO�6PDOO�,QGXVWULHV�&RUSRUDWLRQ��EHLQJ�D�FRPSDQ\��UHJLVWHUHG�XQGHU�WKH�&RPSDQLHV�
Act,�����;

� �LL�� WKH�6PDOO�,QGXVWULHV�'HYHORSPHQW�&RUSRUDWLRQ�RI�D�6WDWH�RU�D�8QLRQ�WHUULWRU\��E\�ZKDWHYHU�
QDPH�FDOOHG��EHLQJ�D�FRPSDQ\�UHJLVWHUHG�XQGHU�WKH�&RPSDQLHV�$FW,�����;

� �LLL�� DQ\� FRPSDQ\�� FR�RSHUDWLYH� VRFLHW\�� WUXVW� RU� D� ERG\�� E\�ZKDWHYHU� QDPH� FDOOHG�� UHJLVWHUHG�
RU�FRQVWLWXWHG�XQGHU�DQ\�ODZ�IRU�WKH�WLPH�EHLQJ�LQ�IRUFH�DQG�HQJDJHG�LQ�VHOOLQJ�JRRGV�SUR�
GXFHG� E\�PLFUR� RU� VPDOO� HQWHUSULVHV� DQG� UHQGHULQJ� VHUYLFHV�ZKLFK� DUH� SURYLGHG� E\� VXFK�
HQWHUSULVHV�´��

2 ,G., §2(b).
3 ,G., §§2(b), 15.
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made’.4 Now, imagine our situation where the buyer has availed taxis on multiple 
occasions in a period of a month between January 1, 2020 and January 31, 2020. 
The supplier furnished the invoice to the buyer by February 28, 2020 and the buyer 
made payments forthwith. The buyer, believing his payment to be in compliance 
ZLWK�WKH�IRUW\�¿YH�GD\�SHULRG�SURYLGHG�XQGHU�WKH�060('�$FW��PDNHV�IXOO�DQG�¿-
nal settlement of the dues owed to the supplier without accounting for any interest.

However, some of these ‘accepted’ services are, in fact not in-
voiced to the buyer in time, i.e., taxi services availed between January 1, 2020 
DQG�-DQXDU\����������KDYH�DOUHDG\�H[FHHGHG�WKH�IRUW\�¿YH�GD\�ZLQGRZ�IRU�WLPHO\�
payment. These invoices were not raised and brought to the notice of the buyer for 
payment to be made in time, and the buyer believing these payments were indeed 
made in time, did not account for interest payable on such amounts. The buyer 
learns of these unpaid interest amounts owed by it when the taxi-service provider 
approaches him on February 28, 2025 and demands payment along with com-
pounded interest at three times the bank rate provided by RBI for the entire period 
RI�¿YH�\HDUV��6KRXOG�KLV�FODLP�WR�XQSDLG�DPRXQWV�DQG�WKH�H[RUELWDQW�LQWHUHVW�UDWHV�
it has accrued be payable, or should it, in the interest of justice and balancing of 
interests between parties, be treated as time barred against the buyer?

In Parts II and III of this note, we discuss the legislative changes 
brought by the MSMED Act in the dispute resolution mechanism and the interpre-
tation provided by courts on the applicability of limitation to the claims of MSME 
vendors. In Parts IV and V, we examine how arbitrations conducted under the 
MSMED Act must be viewed to answer the question of whether limitation should 
apply to disputes under the MSMED Act. In Part VI, we discuss the norms regard-
ing disclosures which are required to be made by buyers with respect to amounts 
owed to suppliers and the consequential evergreening of such claims, before arriv-
ing in Part VI, at what we submit is a balanced approach for the future.

II. CHANGES IN THE DISPUTE RESOLUTION 
MECHANISM

Under the IDP Act, the dispute resolution mechanism available to 
suppliers and buyers was conciliation or arbitration before ‘facilitation councils’, 
in addition to recourse to courts.

§6 (Recovery of Amount Due) of the IDP Act reads:
 “���� 7KH�DPRXQW�GXH� IURP�D�EX\HU,� WRJHWKHU�ZLWK� WKH�DPRXQW�RI�

LQWHUHVW�FDOFXODWHG�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�VHF�
WLRQV���DQG��,shall be recoverable by the supplier from the 
buyer by way of a suit or other proceeding under any law for 
the time being in force.

4 ,G., 2006, §16.
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� ����Notwithstanding anything contained in sub-section (1), any 
party to a dispute may make a reference to the Industry 
Facilitation Council for acting as an arbitrator or conciliator 
in respect of the matters referred� WR�LQ�WKDW�VXE�VHFWLRQ�DQG�
WKH�SURYLVLRQV�RI�WKH�$UELWUDWLRQ�DQG�&RQFLOLDWLRQ�$FW,������
VKDOO� DSSO\� WR� VXFK�GLVSXWHV�DV� WKH�DUELWUDWLRQ�RU� FRQFLOLD�
WLRQ�ZHUH�SXUVXDQW�WR�DQ�DUELWUDWLRQ�DJUHHPHQW�UHIHUUHG�WR�LQ�
VXE�VHFWLRQ�����RI�VHFWLRQ���RI�WKDW�$FW�´5 (emphasis added)

On the other hand, the MSMED Act provided for the establishment 
of MSME Facilitation Councils (‘MSME-FCs’) as the exclusive avenue for dispute 
resolution under the MSMED Act.6The MSMED Act consolidated the disputes 
before a single forum, which provided, sequentially, for conciliation and if unsuc-
cessful, then arbitration.

§18 of the MSMED Act (Reference to Micro and Small Enterprises 
Facilitation Council) reads:
 “����Notwithstanding anything contained in any other law for the 

time being in force, any party to a dispute may, with regard 
to any amount due under section 17 (Recovery of Amount 
Due), make a reference to the Micro and Small Enterprises 
Facilitation Council.

� ����2Q�UHFHLSW�RI�D�UHIHUHQFH�XQGHU�VXE�VHFWLRQ����, the Council 
VKDOO�HLWKHU� LWVHOI�conduct conciliation� LQ� WKH�PDWWHU�RU�VHHN�
WKH� DVVLVWDQFH� RI� DQ\� LQVWLWXWLRQ� RU� FHQWUH� SURYLGLQJ� DOWHU�
QDWH� GLVSXWH� UHVROXWLRQ� VHUYLFHV� E\� PDNLQJ� D� UHIHUHQFH� WR�
VXFK� DQ� LQVWLWXWLRQ� RU� FHQWUH,� IRU� FRQGXFWLQJ� FRQFLOLDWLRQ�
DQG�WKH�SURYLVLRQV�RI�VHFWLRQV����WR����RI�WKH�$UELWUDWLRQ�DQG�
&RQFLOLDWLRQ�$FW�������VKDOO�DSSO\�WR�VXFK�D�GLVSXWH�DV�LI�WKH�
FRQFLOLDWLRQ�ZDV�LQLWLDWHG�XQGHU�3DUW�,,,�RI�WKDW�$FW.

� ����:KHUH�WKH�conciliation initiated under sub-section (2) is not 
successful and stands terminated without any settlement be-
tween the parties, the Council shall either itself take up the 
dispute for arbitration�RU�UHIHU�WR�LW�DQ\�LQVWLWXWLRQ�RU�FHQWUH�
SURYLGLQJ�DOWHUQDWH�GLVSXWH�UHVROXWLRQ�VHUYLFHV�IRU�VXFK�DUEL�
WUDWLRQ�DQG�WKH�SURYLVLRQV�RI�WKH�$UELWUDWLRQ�DQG�&RQFLOLDWLRQ�
Act,������VKDOO�WKHQ�DSSO\�WR�WKH�GLVSXWH�DV�LI�WKH�DUELWUDWLRQ�
ZDV�LQ�SXUVXDQFH�RI�DQ�DUELWUDWLRQ�DJUHHPHQW�UHIHUUHG�WR�LQ�
VXE�VHFWLRQ�����RI�VHFWLRQ���RI�WKDW�$FW.

5 The Interest on Delayed Payments to Small Scale and Ancillary Industrial Undertakings Act, 
1993, §6.

6 The Micro, Small and Medium Enterprises Development Act, 2006, §18.
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[…]
� ���� (YHU\� UHIHUHQFH� PDGH� XQGHU� WKLV� VHFWLRQ� VKDOO� EH� GHFLGHG�

within a period of ninety days�IURP�WKH�GDWH�RI�PDNLQJ�VXFK�D�
UHIHUHQFH�´7 (emphasis added)

§18 of the MSMED Act, unlike §6 of the IDP Act, omits the reference 
to suits as a means of recovery of amounts due to the supplier.

Now, disputes initiated before the MSME-FC are meant to be resolved 
only through conciliation, and if such conciliation fails, an arbitration process is 
initiated between the parties. The provisions of the Arbitration and Conciliation 
Act, 1996 (‘Arbitration Act’) apply to these arbitrations “DV�LI�WKH�DUELWUDWLRQ�ZDV�
LQ�SXUVXDQFH�RI�DQ�DUELWUDWLRQ�DJUHHPHQW �́8�:H�VKDOO�FRPH�WR�WKH�VLJQL¿FDQFH�RI�
these words subsequently in Part V.

III. LIMITATION UNDER THE MSMED ACT

The MSMED Act is silent on the applicability of limitation to dis-
putes referred to MSME-FCs. As outlined above, the MSMED Act provides for 
a mandatory arbitral remedy, governed by the Arbitration Act. According to the 
Arbitration Act, the Limitation Act does not apply to arbitrations under an enact-
ment. Let us set out the framework to evaluate this position:

§43(1) of the Arbitration Act states that the Limitation Act applies 
“WR�DUELWUDWLRQV�DV�LW�GRHV�WR�SURFHHGLQJV�LQ�&RXUW �́�%XW��DFFRUGLQJ�WR�������RI�WKH�
Arbitration Act, §43 does not apply to arbitrations under a statute.

Section 2(4) of the Arbitration Act reads:

³����7KLV�3DUW��3DUW�,��except sub-section (1) of section 40, sec-
tions 41 and 43 shall apply to every arbitration under any other 
enactment for the time being in force,�DV�LI�WKH�DUELWUDWLRQ�ZHUH�
SXUVXDQW�WR�DQ�DUELWUDWLRQ�DJUHHPHQW�DQG�as if that other enact-
ment were an arbitration agreement,�H[FHSW�LQVRIDU�DV�WKH�SURYL�
VLRQV�RI�WKLV�3DUW�DUH�LQFRQVLVWHQW�ZLWK�WKDW�RWKHU�HQDFWPHQW�RU�
ZLWK�DQ\�UXOHV�PDGH�WKHUHXQGHU�´9(emphasis added)

Keeping in mind the above framework, the question of whether the 
Limitation Act applies to claims made under the MSMED Act for dues owed to 
suppliers has been disputed in courts.

7� ,G.
8 The Arbitration and Conciliation Act, 1996, §2(4).
9� ,G.
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,Q�WKH�¿UVW�VHW�RI�MXGLFLDO�GHFLVLRQV��FRQIXVLRQ�DURVH�DV�WR�ZKHWKHU�WKH�
MSMED Act provides for two remedies of dispute resolution; one before a civil 
court and the other before the MSME-FCs. The argument was that if both rem-
edies are available, and if limitation would be applicable before one (i.e., before 
courts), logically it should follow that the Limitation Act should apply consistently 
to both dispute resolution mechanisms (i.e., even in case of disputes adjudicated 
by MSME-FCs).

This question was discussed, in foremost, by a division bench of 
the Bombay High Court in 'HOWRQ�(OHFWULFDOV�v.�0DKDUDVKWUD�6WDWH�(OHFWULFLW\�
'LVWULEXWLRQ�&R�� /WG�(‘Delton’)�10 The argument of inapplicability of Limitation 
Act to statutory arbitrations by virtue of the exclusion in §2(4) of the Arbitration 
Act, and thereby under the MSMED Act, (‘Limitation Question’) was brought up 
here.

The Bombay High Court held the Limitation Act to be applicable to 
MSME disputes. It presumed that the MSMED Act provided disputing parties the 
ability to approach a civil court as well as refer their disputes to arbitration. In its 
opinion, rendering one remedial mechanism before courts subject to limitation 
while rejecting its application before MSME-FCs would create an incongruous 
situation.11 Acting on this ground of this imagined inconsistency it held that the 
Limitation Act and the principle of laches should be applicable to proceedings 
before MSME-FCs.12

Based on our above discussion of the comparison of §18 of the 
MSMED Act and §6 of the IDP Act, we know that the only remedy available to 
suppliers for amounts owed to them is to approach MSME-FCs.

The Limitation Act question was heard, again, by the Bombay 
High Court, in 6RQDOL� 3RZHU� (TXLSPHQW� v. 0DKDUDVKWUD� 6(%� (‘Sonali 
Power’).13According to the division bench in Sonali Power, under the MSMED 
Act there was no availability of recourse to courts to resolve disputes. Based on 
this discord with Delton on an understanding of law, it referred the Limitation 
Question to a larger bench of the Bombay High Court.

While evaluating the divergent views of the two division benches of 
the Bombay High Court, it is important to note that the Parliamentary Standing 
Committee of Industry in its 176th Report on the Small and Medium Enterprises 

10� 'HOWRQ�(OHFWULFDOV v. 0DKDUDVKWUD�6WDWH�(OHFWULFLW\�'LVWULEXWLRQ�&R��/WG�, 2017 SCC OnLine Bom 
9000.

11� ,G�,¶71.
12� ,G�,¶¶70-71.
13� 6RQDOL�3RZHU�(TXLSPHQW v. 0DKDUDVKWUD�6(%, 2018 SCC Online Bom 2253.
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Development Bill, 2005 (‘MSME Bill’)14 had suggested the removal of Clause 19 of 
the MSME Bill, which provided recourse to civil courts for recovery of amounts:

“(Recovery of Amount Due

����7KH�DPRXQW�GXH�IURP�D�EX\HU��WRJHWKHU�ZLWK�WKH�DPRXQW�RI�
LQWHUHVW�FDOFXODWHG�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�6HFWLRQ�
��,�VKDOO�EH�UHFRYHUDEOH�E\�WKH�VXSSOLHU�IURP�WKH�EX\HU�by way 
of a suit or other proceeding under any law for the time being in 
force��´15 (emphasis added)

This was based on the reason that civil disputes were detrimental to 
the interest of suppliers as they were time-consuming and involved “RWKHU�SUR�
FHGXUDO� FRPSOH[LWLHV �́� 7KH� IDFW� WKDW� WKH�3DUOLDPHQW� FKRVH� WR� RPLW�&ODXVH����RI�
the MSME Bill, clearly demonstrates its intention to make a departure from the 
scheme of the IDP Act where both remedial mechanisms were available. This 
EDFNJURXQG�OHQGV�JUHDWHU�FUHGHQFH�WR�WKH�DUJXPHQW�WKDW�WKH�LQFRQJUXLW\�LGHQWL¿HG�
by the Court in Deltonwas truly imagined.

In the absenceof recourse to courts under the MSMED Act, the 
question remains whether limitation applies to arbitrations mandated under the 
MSMED Act.

7KH�/LPLWDWLRQ�4XHVWLRQ�ZDV�EULHÀ\�EURXJKW�IRUWK�EHIRUH�WKH�6XSUHPH�
Court in 2019 in 6KDQWL�&RQGXFWRUV��3��/WG��v.�$VVDP�6(%�(‘Shanti Conductors’).16

The IDP Act contained the following overriding provision:

“��.�7KH�SURYLVLRQV�RI�WKLV�$FW�VKDOO�KDYH�HIIHFW�QRWZLWKVWDQGLQJ�
DQ\WKLQJ�LQFRQVLVWHQW�WKHUHZLWK�FRQWDLQHG�LQ�DQ\�RWKHU�ODZ�IRU�
WKH�WLPH�EHLQJ�LQ�IRUFH�´17

It was argued before the Court in Shanti Conductors that due to the 
presence of the overriding provision in the IDP Act, the provisions of the IDP 
Act would prevail over other enactments, including the Limitation Act, and there-
fore, the Limitation Act would not be applicable. In addressing the argument, the 
Court reasoned that the overriding provision was inoperative in this circumstance 
as there were no explicit provisions concerning limitation in the IDP Act which 
could override the Limitation Act; only a provision expressly dealing with a sub-
ject in an enactment, and inconsistent with the treatment of the same subject under 
14 Department-Related Parliamentary Standing Committee on Industry,����th�5HSRUW�RQ�WKH�6PDOO�

DQG�0HGLXP�(QWHUSULVHV�'HYHORSPHQW�%LOO������ (August 3, 2005).
15 The Small and Medium Enterprises Development Bill, 74 of 2005, Cl. 19.
16� 6KDQWL�&RQGXFWRUV��3��/WG. v. $VVDP�6(%, (2019) 19 SCC 529.
17 The Interest on Delayed Payments to Small Scale and Ancillary Industrial Undertakings Act, 

1993, §10.
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another enactment, could override such inconsistent provision of the other enact-
ment through an overriding clause. Therefore, the Court held the Limitation Act to 
be applicable YLV�j�YLV disputes under the IDP Act. Here again, the Court did not 
discuss the Limitation Question orexamine whether the Limitation Act was SHU�VH 
applicable.

Most recently, in 2019, the Limitation Question has been considered 
by the Bombay High Court in 6KDK�	� 3DULNK� v.� 8UPL� 7UHQFKOHVV� 7HFKQRORJ\�
�3��/WG.(‘Shah and Parikh’).18 The single bench decision also did not address the 
Limitation Question in any detail, however by remanding the matter to the MSME-
FCs to determine whether the impugned claims were time-barred, it impliedly 
held the Limitation Act to be applicable to disputes before MSME-FCs.

By virtue of these decisions, the Limitation Question has remained 
unresolved and is yet to be heard by a larger bench.

IV. SHOULD THE LIMITATION ACT BE APPLICABLE?

The MSMED Act is aimed at the expeditious resolution of purely 
commercial disputes where the terms of engagement are decided by private par-
WLHV��/HJLVODWLYH�LQWHUYHQWLRQ�LV�LQWHQGHG�WR�VHFXUH�DQ�HI¿FDFLRXV�UHPHG\�IRU�WLPHO\�
payment.19 Consequently, the MSMED Act should be interpreted to provide an 
impetus to timely payment of amounts owed to suppliers, and not in a manner that 
SURYLGHV�IUHVK�ULJKWV�ZKLFK�KDYH�QRW�VSHFL¿FDOO\�EHHQ�JUDQWHG�E\�WKH�VWDWXWH��WR�
allow claims that would ordinarily have become barred by limitation) or remedies 
ZKLFK�KDYH�HLWKHU�EHHQ�VSHFL¿FDOO\�H[FOXGHG��IRU�LQVWDQFH��UHFRXUVH�WR�FRXUWV��

The above approach was outlined by the Supreme Court in the de-
cision of A.P.�3RZHU�&RRUGLQDWLRQ�&RPPLWWHH�v.� /DQFR�.RQGDSDOOL�3RZHU�/WG��

18� 6KDK�	�3DULNK v. 8UPL�7UHQFKOHVV�7HFKQRORJ\��3��/WG., 2019 SCC OnLine Bom 340.
19 The Interest on Delayed Payments to Small Scale and Ancillary Industrial Undertakings Act, 

1993, Statement of Objects and Reasons
(“$�SROLF\�VWDWHPHQW�RQ�VPDOO�VFDOH�LQGXVWULHV�ZDV�PDGH�E\�WKH�*RYHUQPHQW�LQ�3DUOLDPHQW. 
,W�ZDV�VWDWHG�DW�WKDW�WLPH�WKDW�VXLWDEOH�OHJLVODWLRQ�ZRXOG�EH�EURXJKW�WR�HQVXUH�SURPSW�SD\�
PHQW�RI�PRQH\�E\�EX\HUV�WR�WKH�VPDOO�LQGXVWULDO�XQLWV�[…],W�ZDV, WKHUHIRUH, IHOW�WKDW�SURPSW�
SD\PHQWV�RI�PRQH\�E\�EX\HUV�VKRXOG�EH�VWDWXWRULO\�HQVXUHG�DQG�PDQGDWRU\�SURYLVLRQV�IRU�
SD\PHQW�RI�LQWHUHVW�RQ�WKH�RXWVWDQGLQJ�PRQH\, LQ�FDVH�RI�GHIDXOW, VKRXOG�EH�PDGH. 7KH�EX\�
HUV, LI�UHTXLUHG�XQGHU�ODZ�WR�SD\�LQWHUHVW, ZRXOG�UHIUDLQ�IURP�ZLWKKROGLQJ�SD\PHQWV�WR�VPDOO�
VFDOH�DQG�DQFLOODU\�LQGXVWULDO�XQGHUWDNLQJV´��

The Micro, Small and Medium Enterprises Development Act, 2006, Statement of Objects and 
Reasons

(“,Q�YLHZ�RI�WKH�DERYH�PHQWLRQHG�FLUFXPVWDQFHV��WKH�%LOO�DLPV�DW�IDFLOLWDWLQJ�WKH�SURPRWLRQ�
DQG�GHYHORSPHQW�DQG�HQKDQFLQJ�WKH�FRPSHWLWLYHQHVV�RI�VPDOO�DQG�PHGLXP�HQWHUSULVHV�DQG�
VHHNV�WR:
[…]��N��0DNH�IXUWKHU�LPSURYHPHQWV�LQ�WKH�,QWHUHVW�RQ�'HOD\HG�3D\PHQWV�WR�6PDOO�6FDOH�DQG�
$QFLOODU\�,QGXVWULDO�8QGHUWDNLQJV�$FW, �����DQG�PDNLQJ�WKDW�HQDFWPHQW�D�SDUW�RI�WKH�SUR�
SRVHG�OHJLVODWLRQ�DQG�WR�UHSHDO�WKDW�HQDFWPHQW´��
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(‘A.P. Power’),20in a similar dispute in respect of claims under the Electricity Act, 
2003 (‘Electricity Act’) which also provides for statutory arbitration before the 
Electricity Commission.21 The Court had to examine whether the bar of limitation 
had to be respected by the Electricity Commission on the ground that there was no 
provision in the Electricity Act conferring additional rights upon a party so as to 
claim even such reliefs which stood barred by limitation before the civil court or 
in arbitral proceedings.

It held that since a new right which permits claims barred by limi-
tation or takes away the defence of limitation was not being created by the en-
actment, claims which would not be recoverable by way of an ordinary suit on 
account of being time barred, would not be admitted. In justifying this conclusion, 
it stated that it had adopted the following view: “QRW�RQO\�EHFDXVH�LW�DSSHDUV�WR�EH�
PRUH�MXVW�EXW�DOVR�EHFDXVH�XQOLNH�/DERXU�ODZV�DQG�,QGXVWULDO�'LVSXWHV�$FW, the 
(OHFWULFLW\�$FW�KDV�QR�SHFXOLDU�SKLORVRSK\�RU�LQKHUHQW�XQGHUO\LQJ�UHDVRQV�UHTXLU�
LQJ�DGKHUHQFH�WR�D�FRQWUDU\�YLHZ �́22

The Supreme Court in A.P. Power therefore, favoured an understand-
ing which adopted different approaches in answering the question of applicability 
of limitation depending upon the nature of the statute, its philosophy or policy 
objective and the rights that it intends to confer on litigants.

V. TATUTORY ARBITRATIONS ‘UNDER AN 
ARBITRATION AGREEMENT’

An argument could be made for an examination of the nature of arbi-
trations under the MSMED Act, to lie outside the purview of statutory arbitrations 
to which the Limitation Act does not apply.

The MSMED Act contains a special provision where it deems the 
arbitration to be conducted under the Arbitration Act “DV�LI�WKH�DUELWUDWLRQ�ZDV�LQ�
SXUVXDQFH�RI�DQ�DUELWUDWLRQ�DJUHHPHQW�UHIHUUHG�WR�LQ�VXE�VHFWLRQ�����RI�VHFWLRQ���
RI�WKDW�$FW´��µ'HHPLQJ�3URYLVLRQ¶��LQ���������%\�YLUWXH�RI���������WKH�060('�$FW�
FUHDWHV�D�OHJDO�¿FWLRQ�RI�WKH�H[LVWHQFH�RI�DQ�DJUHHPHQW�WR�DUELWUDWH�EHWZHHQ�D�VXS-
SOLHU�DQG�LWV�FXVWRPHU�HYHQ�ZKHQ�VXFK�DJUHHPHQW�PD\�QRW�KDYH�VSHFL¿FDOO\�H[LVWHG�
in their contract. Such an arbitration agreement also meets the test of an agreement 

20� $�3��3RZHU�&RRUGLQDWLRQ�&RPPLWWHH�v.�/DQFR�.RQGDSDOOL�3RZHU�/WG., (2016) 3 SCC 468.
21 The Electricity Act, 2003, §158

(“:KHUH�DQ\�PDWWHU�LV��E\�RU�XQGHU�WKLV�$FW��GLUHFWHG�WR�EH�GHWHUPLQHG�E\�DUELWUDWLRQ, the 
PDWWHU�VKDOO, XQOHVV� LW� LV�RWKHUZLVH�H[SUHVVO\�SURYLGHG�LQ� WKH�OLFHQFH�RI�D� OLFHQVHH, EH�GH�
WHUPLQHG�E\�VXFK�SHUVRQ�RU�SHUVRQV�DV�WKH�$SSURSULDWH�&RPPLVVLRQ�PD\�QRPLQDWH�LQ�WKDW�
EHKDOI�RQ�WKH�DSSOLFDWLRQ�RI�HLWKHU�SDUW\; EXW�LQ�DOO�RWKHU�UHVSHFWV�WKH�DUELWUDWLRQ�VKDOO�EH�
VXEMHFW�WR�WKH�SURYLVLRQV�RI�WKH�$UELWUDWLRQ�DQG�&RQFLOLDWLRQ�$FW, ���������RI������´��

22 A.P. Power, VXSUD�note 20, ¶29.
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to arbitrate between parties under sub-section (1) of §7 of the Arbitration Act.23As 
per §7(1) of the Arbitration Act, an arbitration agreement means an agreement 
E\�SDUWLHV� WR�VXEPLW�DOO�RU� VSHFL¿HG�GLVSXWHV� WR�DUELWUDWLRQ�ZKLFK�DULVH�RXW�RI�D�
contractual legal relationship, or a non-contractual legal relationship (such as in-
fringement of trademark claims or unfair competitive practices) between them. 
The essential requirement of an arbitration agreement under §7(1) is that parties 
must have agreed to submit existing or future disputes to arbitration. In an arbitra-
tion conducted under §7(1) of the Arbitration Act, all provisions of the Arbitration 
Act (L�H., entire Part I for arbitrations seated in India), including §4324 on limitation, 
apply.

The language of the Deeming Provision in the MSMED Act may be 
UHÀHFWHG�XSRQ�WR�DUJXH�WKDW�060(�GLVSXWHV��ZKLFK�UHODWH�WR�SULYDWH�FRPPHUFLDO�
agreements with rights and obligations determined solely by parties, should be 
resolved as commercial disputes under a private agreement to arbitrate, and not as 
arbitrations conducted under a statute.

However, it must be added that the above distinction based on the 
ODQJXDJH�RI�WKH�'HHPLQJ�3URYLVLRQ�LV�EHLQJ�GUDZQ�RQ�¿UVW�SULQFLSOHV��1R�H[LVWLQJ�
literature, discussions in case law or in the history of the MSME Bill have exam-
ined the Deeming Provision basis this understanding.

Conversely, we may argue this by stating that the provisions of the 
MSMED Act being a special legislation with respect to adjudication of disputes 
concerning MSMEs, would prevail over other enactments in matters which have 
been expressly dealt by the MSMED Act.25

23 The Arbitration and Conciliation Act, 1996, §7
(“���� ,Q�WKLV�3DUW�́ DUELWUDWLRQ�DJUHHPHQW´�PHDQV�DQ�DJUHHPHQW�E\�WKH�SDUWLHV�WR�VXEPLW�WR�
DUELWUDWLRQ�DOO�RU�FHUWDLQ�GLVSXWHV�ZKLFK�KDYH�DULVHQ�RU�ZKLFK�PD\�DULVH�EHWZHHQ�WKHP�LQ�
UHVSHFW�RI�D�GH¿QHG�OHJDO�UHODWLRQVKLS, whether contractual or not.

� ���� $Q�DUELWUDWLRQ�DJUHHPHQW�PD\�EH�LQ�WKH�IRUP�RI�DQ�DUELWUDWLRQ�FODXVH�LQ�D�FRQWUDFW�RU�LQ�WKH�
IRUP�RI�D�VHSDUDWH�DJUHHPHQW.

� ���� $Q�DUELWUDWLRQ�DJUHHPHQW�VKDOO�EH�LQ�ZULWLQJ.
� ���� $Q�DUELWUDWLRQ�DJUHHPHQW�LV�LQ�ZULWLQJ�LI�LW�LV�FRQWDLQHG�LQ:
� �D�� D�GRFXPHQW�VLJQHG�E\�WKH�SDUWLHV;
� �E�� DQ�H[FKDQJH�RI�OHWWHUV��WHOH[��WHOHJUDPV�RU�RWKHU�PHDQV�RI�WHOHFRPPXQLFDWLRQ�LQFOXGLQJ�

FRPPXQLFDWLRQ�WKURXJK�HOHFWURQLF�PHDQV�ZKLFK�SURYLGH�D�UHFRUG�RI�WKH�DJUHHPHQW; or
� �F�� DQ�H[FKDQJH�RI�VWDWHPHQWV�RI�FODLP�DQG�GHIHQFH�LQ�ZKLFK�WKH�H[LVWHQFH�RI�WKH�DJUHHPHQW�

LV�DOOHJHG�E\�RQH�SDUW\�DQG�QRW�GHQLHG�E\�WKH�RWKHU.
� ���� 7KH�UHIHUHQFH�LQ�D�FRQWUDFW�WR�D�GRFXPHQW�FRQWDLQLQJ�DQ�DUELWUDWLRQ�FODXVH�FRQVWLWXWHV�DQ�

DUELWUDWLRQ�DJUHHPHQW�LI�WKH�FRQWUDFW�LV�LQ�ZULWLQJ�DQG�WKH�UHIHUHQFH�LV�VXFK�DV�WR�PDNH�WKDW�
DUELWUDWLRQ�FODXVH�SDUW�RI�WKH�FRQWUDFW´��
6HH�JHQHUDOO\, Justice R. Bachawat, Law of Arbitration and Conciliation (6th ed.) (2017).

24 The Arbitration and Conciliation Act, 1996, §43.
25 The Micro, Small and Medium Enterprises Development Act, 2006,§24

(“7KH�SURYLVLRQV�RI�����WR�����VKDOO�KDYH�HIIHFW�QRWZLWKVWDQGLQJ�DQ\WKLQJ�LQFRQVLVWHQW�WKHUH�
ZLWK�FRQWDLQHG�LQ�DQ\�RWKHU�ODZ�IRU�WKH�WLPH�EHLQJ�LQ�IRUFH´��
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6SHFL¿FDOO\���������RI� WKH�060('�$FW� UHDGV��³>«@� WKH�SURYLVLRQV�
RI�WKH�$UELWUDWLRQ�DQG�&RQFLOLDWLRQ�$FW,������VKDOO�WKHQ�DSSO\�WR�WKH�GLVSXWH�DV�LI�
WKH�DUELWUDWLRQ�ZDV�LQ�SXUVXDQFH�RI�DQ�DUELWUDWLRQ�DJUHHPHQW�UHIHUUHG�WR�LQ�VXE�
VHFWLRQ�����RI�VHFWLRQ���RI�WKDW�$FW �́

The implication of reading §18(3) is that those provisions of the 
Arbitration Act should apply to disputes under this section, which would apply in 
case of an arbitration pursuant to an arbitration agreement referred to in §7(1). On 
the other hand, §2(4) of the Arbitration Act makes only Part I of the Arbitration 
Act other than §40(1), §41 and §43 applicable to these arbitrations.

Thus, §18(3) of the MSMED Act and §2(4) Arbitration Act provide a 
different and inconsistent set of provisions which must apply to arbitrations under 
the MSMED Act. §18(3) of the MSMED Act provides that those provisions of the 
Arbitration Act should apply to arbitrations before MSME-FCs which would apply 
to arbitrations conducted under an arbitration agreement in §7(1) of the Arbitration 
Act, L�H�, all of Part I where arbitrations are seated in India, including Section 43. 
§2(4) of the Arbitration Act on the other hand, provides that §43 is not applicable 
to arbitrations before MSME-FCs.

In order to resolve the above mentioned inconsistency, we must bear 
in mind that the MSMED Act is a special legislation governing the dispute resolu-
tion process for MSMEs.26 Further, §24 of the MSMED Act incorporates a ‘non-
obstante’ clause providing that in case of an inconsistency between §15 to §23 of 
the MSMED Act and any other legislation, the terms of the MSMED Act shall 
prevail. Consequently, the provisions of §18(3) of the MSMED Act must prevail 
over those of§2(4) of the Arbitration Act with respect to the statement of provisions 
of the Arbitration Act applicable to disputes before MSME-FCs.

For the above reasons, we argue that:

 (i) the arbitration of disputes under the MSMED Act is essentially an arbitra-
tion pursuant to an arbitration agreement; and

 (ii) therefore, the Limitation Act should be considered applicable to all claims 
being arbitrated before MSME-FCs, as it would to arbitrations under an 
arbitration agreement.

VI. DISCLOSURE OF DEBTS OWED TO MSMES

$QRWKHU�VLJQL¿FDQW�FKDQJH�EURXJKW�E\�WKH�060('�$FW�ZDV�PDQGD-
WRU\�GLVFORVXUHV�E\�EX\HUV�RI�DPRXQWV�GXH�WR�VXSSOLHUV�LQ�WKHLU�DXGLWHG�¿QDQFLDO�
statements. §22 of the MSMED Act reads:

26 %*5�(QHUJ\�6\VWHPV�/WG.v. 3�6��7HFKFRP��3��/WG�, 2018 SCC OnLine Mad 4714.
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“��.�:KHUH� DQ\� EX\HU� LV� UHTXLUHG� WR� JHW� KLV� DQQXDO� DFFRXQWV�
DXGLWHG�XQGHU�DQ\� ODZ�IRU� WKH� WLPH�EHLQJ� LQ� IRUFH,� VXFK�EX\HU�
VKDOO�IXUQLVK�WKH�IROORZLQJ�DGGLWLRQDO�LQIRUPDWLRQ�LQ�KLV�DQQXDO�
VWDWHPHQW�RI�DFFRXQWV��QDPHO\:

�L�� WKH� SULQFLSDO� DPRXQW� DQG� WKH� LQWHUHVW� GXH� WKHUHRQ� �WR� EH�
VKRZQ�VHSDUDWHO\�� UHPDLQLQJ�XQSDLG� WR�DQ\� VXSSOLHU�DV�DW� WKH�
HQG�RI�HDFK�DFFRXQWLQJ�\HDU>«@ �́27

and provides for disclosures of unpaid amounts to suppliers in the 
¿QDQFLDO�VWDWHPHQWV�RI�WKH�EX\HU��$�FRQWUDYHQWLRQ�RI�����ZDV�DQ�RIIHQFH�WKDW�DW-
tracted a minimum mandatory of Rs. 10,000 under §27(2) of the MSMED Act.28

,Q�-DQXDU\�������WKH�6SHFL¿HG�&RPSDQLHV��)XUQLVKLQJ�RI�LQIRUPD-
tion about payment to micro and small enterprise suppliers) Order, 2019 (‘MSME 
2UGHU¶��ZDV�QRWL¿HG�XQGHU�6HFWLRQ�����RI�WKH�&RPSDQLHV�$FW��������µ&RPSDQLHV�
Act’).29�5XOH���RI�WKH�060(�2UGHU�UHTXLUHG�HYHU\�VSHFL¿HG�FRPSDQ\�WR�¿OH�D�EL�
annual MSME Form 1 return pertaining to amounts owed to suppliers.30

Under Section 405 of the Companies Act, various additional penal-
ties were prescribed for any violation of the MSME Order. The MSME Order thus, 
ensured that any incorrectness or incompletion in the disclosures made by a com-
SDQ\�ZRXOG�DWWUDFW�¿QHV�XQGHU�WKH�&RPSDQLHV�$FW�IRU�RI¿FHUV�RI�XS�WR�5V����ODNK�RU�
even imprisonment.31 In effect, the MSME Order converted an offence punishable 
ZLWK�D�¿QH��DV�ZDV�WKH�SRVLWLRQ�XQGHU�VHFWLRQ����RI�WKH�060('�$FW���LQWR�RQH�WKDW�
could potentially attract a prison term.

,Q�DGGLWLRQ�WR�WKH�DERYH��WKH�HIIHFW�RI�GLVFORVXUH�RI�D�GHEW�LQ�WKH�¿QDQ-
cial statements from the perspective of the consequence it has under the Limitation 
$FW�PXVW�EH�FRQVLGHUHG��'LVFORVXUH�RI�DQ�DPRXQW�GXH�WR�D�FUHGLWRU�LQ�WKH�¿QDQFLDO�
VWDWHPHQWV�KDV�EHHQ�UHDI¿UPHG�WR�EH�DQ�µDFNQRZOHGJPHQW�RI�GHEW¶��PRVW�UHFHQWO\�
by the Mumbai bench of the National Company Law Tribunal in 7-6%�6DKDNDUL�

27 The Micro, Small and Medium Enterprises Development Act, 2006, §22.
28 Id., §27(2).
29 The Companies Act, 2013, §405.
30� 0LQLVWU\� RI� &RUSRUDWH� $IIDLUV�� 7KH� 6SHFL¿HG� &RPSDQLHV� �)XUQLVKLQJ� RI� ,QIRUPDWLRQ� DERXW�

Payment to Micro and Small Enterprise Suppliers) Order, 2019, Rule 3.
31� 0LQLVWU\� RI� &RUSRUDWH� $IIDLUV�� 7KH� 6SHFL¿HG� &RPSDQLHV� �)XUQLVKLQJ� RI� ,QIRUPDWLRQ� DERXW�

Payment to Micro and Small Enterprise Suppliers) Order, 2019 which requires bi-annual dis-
closures of outstanding dues in Form MSME-1, has been issued under the Companies Act, 2013, 
§405.As per §405(4):

“,I�DQ\�FRPSDQ\�IDLOV�WR�FRPSO\�ZLWK�DQ�RUGHU�PDGH�XQGHU�VXE�VHFWLRQ�����RU�VXE�VHFWLRQ����, 
RU�NQRZLQJO\�IXUQLVKHV�DQ\�LQIRUPDWLRQ�RU�VWDWLVWLFV�ZKLFK�LV�LQFRUUHFW�RU�LQFRPSOHWH�LQ�DQ\�PDWH�
ULDO�UHVSHFW, WKH�FRPSDQ\�VKDOO�EH�SXQLVKDEOH�ZLWK�¿QH�ZKLFK�PD\�H[WHQG�WR�WZHQW\�¿YH�WKRXVDQG�
UXSHHV�DQG�HYHU\�RI¿FHU�RI�WKH�FRPSDQ\�ZKR�LV�LQ�GHIDXOW, VKDOO�EH�SXQLVKDEOH�ZLWK�LPSULVRQPHQW�
IRU�D�WHUP�ZKLFK�PD\�H[WHQG�WR�VL[�PRQWKV�RU�ZLWK�¿QH�ZKLFK�VKDOO�QRW�EH�OHVV�WKDQ�WZHQW\�¿YH�
WKRXVDQG�UXSHHV�EXW�ZKLFK�PD\�H[WHQG�WR�WKUHH�ODNK�UXSHHV, RU�ZLWK�ERWK�́
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%DQN�/WG. v. 8QLPHWDO�&DVWLQJV� /WG.32� 7KH� GLVFORVXUH� RI� D� GHEW� LQ� WKH� ¿QDQFLDO�
statements of the buyer implies that by each act of disclosure the buyer ’acknowl-
edges the debt’ owed to a supplier and thus gives rise to a fresh cause of action 
WR�WKH�VXSSOLHU�E\�YLUWXH�RI�HDFK�VSHFL¿F�DFNQRZOHGJPHQW��WKHUHE\�H[WHQGLQJ�WKH�
period of limitation. The act of disclosure would thus have the effect of estopping 
a corporate buyer from arguing that a debt owed to a supplier had become barred 
by limitation.

This leads to a situation where a failure to disclose could attract a 
possible prison term for the buyer, while the act of disclosing the debt would keep 
on evergreening the claims which may otherwise have become time barred.

VII. CONCLUSION: THE WAY FORWARD

7KH�UHVXOW�RI�WKH�PDQGDWRU\�¿QDQFLDO�GLVFORVXUHV�DQG�D�ODFN�RI�UHVR-
lution on the applicability of limitation before claims arbitrated by MSME-FCs 
JLYHV�ULVH�WR�VLJQL¿FDQW�FRPPHUFLDO�GLI¿FXOWLHV��$PRXQWV�ZKLFK�DUH�QRW�GLVFORVHG�
by the buyer (because they are not known to exist, as set out in our initial example 
where interest payments were not accounted for), would result in the buyer incur-
ring monetary penalties and potentially imprisonment under the provisions of the 
Companies Act. Moreover, there are often situations where supplier agreements 
are no longer existing, and suppliers cannot be traced or are deliberately holding-
out to earn higher interest amounts. In those cases, the buyer has no choice but to 
continue to accrue escalating interest in its books of accounts each year to ensure 
compliance under the MSMED Act and Companies Act and the MSME Order. The 
amount continuing to accrue greater interest on the balance sheet would erode the 
GLVWULEXWDEOH�SUR¿WV�RI�D�FRUSRUDWH�EX\HU�

The MSMED Act, as a legislation to shorten the working capital cy-
cle of MSMEs by promoting timely payments, must balance the interest of suppli-
ers and its customers, as no supplier can exist in the absence of its customer. To 
that extent, the applicability of Limitation Act will ensure that the moral hazard 
of suppliers waiting out and making claims after a larger amount of interest has 
accrued to them is avoided.

A regulatory framework of the nature described in this note, besides 
KDYLQJ�OHG�WR�WKH�LQHI¿FLHQW�XVH�RI�MXGLFLDO�WLPH�WR�DGMXGLFDWH�WKH�DSSOLFDELOLW\�RI�
limitation,33 results in substantial distress for corporate bodies in an environment 

32 National Company Law Tribunal, Mumbai, 7-6%�6DKDNDUL�%DQN�/WG��v.8QLPHWDO�&DVWLQJV�/WG., 
CP (IB) -3622/I&BP/MB/2018 (January 25, 2019).

33� 'HOWRQ� (OHFWULFDOV v. 0DKDUDVKWUD� 6WDWH� (OHFWULFLW\� 'LVWULEXWLRQ� &R�� /WG�, 2017 SCC OnLine 
Bom 9000; 6RQDOL�3RZHU�(TXLSPHQW v. 0DKDUDVKWUD6(%, 2018 SCC Online Bom 2253; 6KDQWL�
&RQGXFWRUV� �3�� /WG�� v.� $VVDP� 6(%, (2019) 19 SCC 529; 6KDK� 	� 3DULNKv.� 8UPL� 7UHQFKOHVV�
7HFKQRORJ\��3��/WG., 2019 SCC OnLine Bom 340.
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where the urgency for measures to improve ease of doing business and attract 
investment is already widely felt.

A review of the mechanism to pursue claims owed to suppliers under 
the IDP Act, the MSMED Act, the legislative history and purpose of the MSMED 
Act, and the series of judicial decisions on the subject indicate that the confusion 
with respect to available avenues for parties to resolve disputes has been con-
clusively addressed. Parties must mandatorily pursue conciliation and then arbi-
tration, sequentially, before MSME-FCs constituted under the MSMED Act to 
resolve disputes relating to payments owed to suppliers under the MSMED Act.

However, judicial decisions have failed to conclusively address the 
Limitation Question, L�H� whether the Limitation Act applies to disputes under the 
MSMED Act, being an arbitration under a statute. In order to lay the matter to rest, 
it is suggested that the Central Government should exercise its rule-making pow-
ers under §29 of the MSMED Act. It must have the effect of clarifying that claims 
under the MSMED Act are mere commercial claims which like all other com-
mercial claims must be barred by limitation in the ordinary course. This would 
balance the interest of corporate buyers, the MSME sector and ensure that judicial 
time is spent focusing on matters which can be resolved only by judicial interven-
WLRQ�DQG�QRW�LVVXHV�WKDW�FDQ�EH�FODUL¿HG�E\�H[HFXWLYH�DFWLRQ�


