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I. INTRODUCTION

The -DGKDY�&DVH��,QGLD�v.�3DNLVWDQ��(‘Jadhav’) was heard in oral ar-
guments in February, 2019. It is only the third instance where India has litigated a 
claim before the International Court of Justice (‘ICJ’).1 The judgment of the Court, 
a landmark ruling that arrived in mid-July, 2019,2 presents a ripe area for discus-
sion of the legal considerations surrounding the dispute. The case raises several 
unsettled questions of international law. The objective of the paper is to highlight 
the different elements argued in the case and to analyse the same, having consid-
ered the arguments of the parties and the decision of the Court.

The law of consular relations oversees the route for the appointment 
of consular representatives,3 the duties of the receiving state4 towards the foreign 
defendant5 and the rights and immunities exercised by the foreign defendant, the 

1� 6HH Right of Passage over Indian Territory (Portugal v. India), Judgment, April 12, 1960, I.C.J. 
Rep. 6 (International Court of Justice); Jurisdiction of the ICAO Council (India v. Pakistan), 
Judgment, August 18, 1972, I.C.J. Rep. 46 (International Court of Justice).

2 Jadhav (India v. Pakistan.), Judgment, July 17, 2019, I.C.J. G.L. No. 168 (International Court of 
Justice) (‘Jadhav Judgment’).

3� $�FRQVXODU�UHSUHVHQWDWLYH�LV�DQ�RI¿FLDO�DSSRLQWHG�E\�WKH�JRYHUQPHQW�RI�RQH�VWDWH�LQ�WKH�WHUULWRU\�RI�
another to look after the welfare and security of its own citizens located in the latter. 6HH�JHQHUDOO\, 
Luke T. Lee J.D. & Jon Quigley, Consular Law and Practice, 41 (3rd ed., 2008).

4� 7KH�UHFHLYLQJ�6WDWH�LV�WKH�6WDWH�WR�ZKLFK�WKH�FRQVXODU�UHSUHVHQWDWLYH�LV�DSSRLQWHG�DV�DQ�RI¿FLDO��6HH�
generally, Lee & Quigley, VXSUD note 3.

5 The defendant may be any citizen of the sending State who has been arrested and detained by the 
receiving State on allegations, or a subsequent conviction, of a criminal offence punishable in the 



 $�&200(17$5<�21�7+(�.8/%+86+$1�-$'+$9�&$6( 91

January - March, 2020

sending state6 and the consular representatives. Under international law, consular 
access is governed by the Vienna Convention on Consular Relations (‘VCCR’) 
ZKLFK�FRQVROLGDWHG�DQG�FRGL¿HG�WKH�HUVWZKLOH�FXVWRPDU\�ODZ�RQ�FRQVXODU�DFFHVV��
However, while the code is somewhat comprehensive and attempts to cover most 
facets of the law governing consular relations, it still suffers from certain ambigui-
ties. There is no clarity in terms of whether it confers an individually enforceable 
right for the foreign defendant and it fails to provide a framework of remedies to 
be employed in case of a breach.7 Consequently, the treaty experiences irregular 
enforcement within the domestic courts, which use the ambiguity as an excuse 
to skirt away from their obligations under the treaty.8 Though the ICJ, in various 
judgments, has tried to ameliorate the position partially, an amendment is required 
in the treaty itself so as to ensure compliance in the international legal framework.

Against this backdrop, Part II will analyse the law on consular rela-
tions and the inherent ambiguity which sparked yet another debate before the ICJ.9 
In Part III, I will introduce the Jadhav case and give a brief background to the case 
along with explaining the jurisdictional challenges raised by Pakistan at ICJ in 
3DUW�,9��3DUW�9��¿UVW��ZLOO�FRQVLGHU�WKH�UHPHG\�RI�UHSDWULDWLRQ�DV�VRXJKW�IRU�-DGKDY�
by India especially in light of the fact that it has never been granted by the Court. 
This paper explores the precedents in the $YHQD�DQG�2WKHU�0H[LFDQ�1DWLRQDOV�
�0H[LFR� v�� 8QLWHG� 6WDWHV� RI� $PHULFD� (‘Avena’) and the /D*UDQG� �*HUPDQ\� v. 
8QLWHG�6WDWHV� RI�$PHULFD� (‘LaGrand’) cases to argue against the possibility of 
such a remedy under international law. Second, Part V will examine the conduct of 
-DGKDY¶V�WULDO�LQ�3DNLVWDQ��6SHFL¿FDOO\��WKH�SDSHU�FRQVLGHUV�ZKHWKHU�WKHUH�DUH�DQ\�
rules of international law which govern the assignment and legitimacy of military 
trials as well as ensure due process rights. Part VIwill critically analyse Pakistan’s 
position that the VCCR does not apply in cases of espionage. The paper assesses 
the customary international law (‘CIL’) on espionage as an exception to the VCCR. 
The legality of espionage under international law, thus, would arguably predicate 
the Court’s response to the doctrine of unclean hands,10 as well as its response to 
the possibility of the exception claimed by Pakistan. In this context, the paper 

latter State. 6HH�JHQHUDOO\, Lee & Quigley, VXSUD note 3.
6 The sending State is the State of which the consular representative and the defendant are nationals. 

6HH�JHQHUDOO\, Lee & Quigley, VXSUD note 3.
7 Arwa J. Fidahusein, 9&&5� $UWLFOH� ��� &LYLO� 5HPHGLHV� DQG� 2WKHU� 6ROXWLRQV�� $� 6PDOO� 6WHS� IRU�

/LWLJDQWV�EXW�D�*LDQW�/HDS�7RZDUGV�,QWHUQDWLRQDO�&RPSOLDQFH, Vol.5, Seton Hall Circuit Review, 
273 (2008).

8� 6HH discussion, VXSUD Part II.B.1, II.B.2 on “Whether the Treaty Provides for Enforcement of 
,QGLYLGXDO�5LJKWV´�	�³7KH�3OLJKW�RI�5HPHGLHV �́

9� 6HH�LaGrand (Germany v. United States of America), Judgment, June 27, 2001, I.C.J. Rep. 466 
(International Court of Justice) (‘LaGrand’); Avena and Other Mexican Nationals (Mexico v. 
United States of America), Judgment, March 31, 2004, I.C.J. Rep. 12 (International Court of 
Justice) (‘Avena’).

10 The doctrine of clean hands dictates that a State which is guilty of illegal conduct may not claim 
necessary ORFXV�VWDQGL in bringing a claim against another State for a subsequent illegality, given 
the latter was prompted by the former. 6HH�JHQHUDOO\, Rahim Moloo, $�&RPPHQW�RQ�WKH�&OHDQ�
+DQGV�'RFWULQH�LQ�,QWHUQDWLRQDO�/DZ, 2010 Inter Alia: U of Durham Student LJ, 39 (2010).
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considers the choice of remedy granted by the Court after acknowledging Pakistan’s 
breach of VCCR; and the tussle between its jurisdictional instrument and its fear 
of possible subsequent interference with the domestic administration of Pakistan. 
Further, Part VII will assess the post-verdict enforcement phase of the case. It 
essentially aims at highlighting the ambiguity of the judgment in granting India 
Jadhav’s consular access, thereby not making it a complete win for either of the 
FRXQWULHV��3DUW�9,,,��WKH�¿QDO�SDUW��ZLOO�RIIHU�FRQFOXGLQJ�UHPDUNV��,W�LV�FRQFOXGHG�
that ICJ under the garb of procedural inimical tenets has yet again failed to clarify 
the scope of VCCR and the uncertainties that surround a foreign defendant’s right 
to consular access.

II. THE VIENNA CONVENTION ON CONSULAR 
RELATIONS: A MISSHAPEN RIGHT TO CONSUL?

The principles governing consular relations between states have been 
evolving from the past two millennia in the form of CIL.11 The VCCR, a multilat-
eral treaty adopted to streamline the use of consular functions and to prevent the 
DEXVH�RI�ULJKWV�RI�IRUHLJQ�FULPLQDO�GHIHQGDQWV��FRGL¿HV�WKH�VDLG�FXVWRPDU\�ODZ�12 
,W�LV�WKH�¿UVW�WUHDW\�WR�JRYHUQ�FRQVXODU�UHODWLRQV�LQ�WKH�LQWHUQDWLRQDO�SDUDGLJP�DQG�
enjoys a wide adherence of a total of 180 signatory States.13

Though the treaty, for the most part, has operated satisfactorily for 
LWV�VLJQDWRULHV��LW�KDV�EHHQ�IDFLQJ�VXEVWDQWLDO�GLI¿FXOWLHV�DQG�JOREDO�DQLPRVLW\�IRU�
HUUDWLF� HQIRUFHPHQW� RI� LWV� SURYLVLRQV�� VSHFL¿FDOO\� WKH� RQHV� GHDOLQJ�ZLWK� DFFHVV�
requirements and consular notice for quite some time now.14 The problem arose 
mainly because of the unprecedented transformation in international travel and 
immigration patterns over the years.15 The drafters of the VCCR could not have 
foreseen how the provisions of the same would operate in light of these shifts in the 
global paradigm. Mainly, the global community took cognisance of the turmoil 
caused by the judgment of the ICJ in the Avena and LaGrand cases, both of which 
found that the United States had dishonoured its obligations under the treaty by de-
nying the foreign nationals their right to consular access. The turmoil manifested 
itself further with the withdrawal of the United States from the VCCR subsequent 

11� 2I¿FH�RI�WKH�/HJDO�$GYLVHU�DQG�%XUHDX�RI�&RQVXODU�$IIDLUV��&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV��
,QVWUXFWLRQV� IRU� )HGHUDO�� 6WDWH�� DQG� /RFDO� /DZ� (QIRUFHPHQW� DQG� 2WKHU� 2I¿FLDOV� 5HJDUGLQJ�
)RUHLJQ� 1DWLRQDOV� LQ� WKH� 8QLWHG� 6WDWHV� DQG� WKH� 5LJKWV� RI� &RQVXODU� 2I¿FLDOV� WR� $VVLVW� 7KHP, 
United States Department of State Publication, 42–43 (5th ed., September, 2003) (‘Instructions 
IRU�&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV¶��

12 United Nations Conference on Consular Relations, &RPPHQWDU\� WR�'UDIW�$UWLFOHV�RQ�&RQVXODU�
5HODWLRQV�$GRSWHG�E\�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�DW�LWV�7KLUWHHQWK�6HVVLRQ, 7, U.N. Doc. 
A/CONF.25/16.ADD 1 (April 22, 1963) (‘Convention Conference’).

13� ,G.
14 Cindy Galway Buys, 5HÀHFWLRQ�RQ�WKH���WK�$QQLYHUVDU\�RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�

2I¿FLDOV, Vol.38, Southern Illinois University Law Journal, 57, 63 (2014).
15 Ivor Roberts (ed.), Satow’s Diplomatic Practice, 143 (7th ed., 2018).
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to the judgment of the ICJ in the Avena case.16 The recent claim by India in the 
Jadhav case has forced the international media to pay attention to these problems, 
which have been simmering since long.

$�� 7+(�+,6725,&$/�'(9(/230(17�2)�7+(�&2168/$5�
/$:�$1'�7+(�&855(17�5(*,0(

$�IRUHLJQ�FULPLQDO�GHIHQGDQW¶V�ULJKW�WR�FRQVXODU�DFFHVV�DQG�QRWL¿FD-
tion is argued to act as a cultural bridge to his due process rights.17 The fundamen-
tal premise of the law governing consular relations is that the accredited consul, 
E\�FRPPXQLFDWLQJ�ZLWK�WKH�IRUHLJQ�GHIHQGDQW��FDQ�FRQ¿UP�WKDW�WKH�IXQGDPHQWDO�
human rights of the foreign defendant are preserved; and that no bodily or mental 
harm has occurred.18�3ULPDULO\��WKLV�SXUSRVH�LV�IXO¿OOHG�E\�WKH�ULJKWV�DQG�REOLJD-
tions enshrined under Article 36 of the VCCR. For convenience, the text of the 
same is reproduced herein:

“Article 36. Communication and Contact With Nationals Of The 
Sending State.

 1. With a view to facilitating the exercise of consular functions relating to 
nationals of the sending State:

� �D�� FRQVXODU�RI¿FHUV�VKDOO�EH�IUHH� WR�FRPPXQLFDWH�ZLWK�QDWLRQDOV�RI� WKH�
sending State and to have access to them. Nationals of the sending 
State shall have the same freedom with respect to communication with 
DQG�DFFHVV�WR�FRQVXODU�RI¿FHUV�RI�WKH�VHQGLQJ�6WDWH�

 (b) if he so requests, the competent authorities of the receiving State shall, 
without delay, inform the consular post of the sending State if, within 
its consular district, a national of that State is arrested or committed to 
prison or to custody pending trial or is detained in any other manner. 
Any communication addressed to the consular post by the person ar-
rested, in prison, custody or detention shall be forwarded by the said 
authorities without delay. The said authorities shall inform the person 
concerned without delay of his rights under this subparagraph;

16 Natasha Turak, CNBC News, 86�5HMHFWV�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�5XOLQJ�RQ�,UDQ��&RQWLQXLQJ�
LWV�,VRODWLRQLVW�&KDUJH, October 5, 2018, available at https://www.cnbc.com/2018/10/05/us-rejects-
international-court-of-justice-ruling-on-iran-continuing-its-isolationist-charge.html (Last visited 
on January 5, 2020).

17 Sabina Veneziano, 7KH� 5LJKW� WR� &RQVXODU� 1RWL¿FDWLRQ�� 7KH� &XOWXUDO� %ULGJH� WR� D� )RUHLJQ�
1DWLRQDO¶V�'XH�3URFHVV�5LJKWV, Vol. 49(1), Georgetown Journal of International Law, 501–551 
(2018).

18 The United States Department of State, )RUHLJQ�$IIDLUV�0DQXDO, 7 Fam 422 (2004).
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� �F�� FRQVXODU�RI¿FHUV�VKDOO�KDYH�WKH�ULJKW�WR�YLVLW�D�QDWLRQDO�RI�WKH�VHQGLQJ�
State who is in prison, custody or detention, to converse and corre-
spond with him and to arrange for his legal representation. They shall 
also have the right to visit any national of the sending State who is in 
prison, custody or detention in their district in pursuance of a judg-
PHQW��1HYHUWKHOHVV��FRQVXODU�RI¿FHUV�VKDOO�UHIUDLQ�IURP�WDNLQJ�DFWLRQ�
on behalf of a national who is in prison, custody or detention if he 
expressly opposes such action.

 2. The rights referred to in paragraph 1 of this article shall be exercised in 
conformity with the laws and regulations of the receiving State, subject to 
the proviso, however, that the said laws and regulations must enable full 
effect to be given to the purposes for which the rights accorded under this 
DUWLFOH�DUH�LQWHQGHG�́

Thus, Article 36 confers a two-part obligation on its member States. 
First, it imposes a responsibility upon the receiving States to notify the consulates 
of the sending State on appeal by the foreign defendant who is arrested or de-
tained. Thereafter, it necessitates the receiving state to give consular representa-
tives physical access, and freedom of communication, to the foreign defendant 
in custody. This enables the foreign national to be aware of the rights and claims 
that he is entitled to, as a criminal defendant.19 Further, it also confers a right upon 
the consular representatives to visit the foreign defendant being imprisoned or 
detained. This provision allows for a line of communication between the sending 
state and the defendant and assists in legal representation. However, each of these 
rights and obligations shall operate strictly within the domestic legal scheme of the 
receiving state, provided that the object and purpose of the provisions itself is not 
defeated by such an operation.

7KH� VLJQL¿FDQFH� RI� FRQVXODU� DFFHVV� FDQ� EH� XQGHUVWRRG� IURP� WKH�
perspective of the foreign criminal defendant and the government of the sending 
State. Consular representatives function as guardians by providing the requisite le-
gal and political expertise to assist foreign nationals under the effective control of 
an alien government.20 This ensures safeguards for the foreign defendant, most of 
whom are unbeknownst and defenceless against the alien legal framework, against 
abuse of procedural and substantive due process rights.21 Moreover, consular rep-
resentatives also function as a line of communication between the foreign criminal 
defendant, the sending state and the family of the defendant. Not only does this 
open a diplomatic channel between the sending State and the receiving State, with 
information regarding the physical and mental status reaching both sides, it also 

19 John Quigley, William Aceves & S. Adele Shank, The Law Of Consular Access: A Documentary 
Guide (2010).

20� 6HH Howard S. Schiffman, %HDUG�DQG�%H\RQG��7KH�6WDWXV�RI�&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV�
XQGHU�WKH�9LHQQD�&RQYHQWLRQ, Vol.8, Cardozo J. Int’l & Comp. L. 27, 32 (2000).

21� ,G.
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allows the home state to mitigate feelings of alienation and abandonment among 
its detained nationals.22 In some cases, such as when a language barrier impedes 
upon the essential communication between the foreign defendant and the execu-
tive or judicial authorities of the receiving state, the consular representative may 
act as an interpreter for the former.23 In effect, a consular representative is an ex-
tension of the gubernatorial helping hand of the sending State.

Before the VCCR, consular relations between states were governed 
either by memoranda of understanding or bilateral consular relations treaties.24 
Even today, States enter into bilateral treaties for governing consular relations be-
tween them as per their tailored requirements. However, there existed no consist-
HQW�EDVLV�IRU�GUDIWLQJ�RU�HQIRUFLQJ�WKHVH�WUHDWLHV��DQG�WKH\�RIWHQ�FRQÀLFW�ZLWK�RQH�
another.25

The international community documented the necessity of codifying 
the prevailing rules and practices governing consular relations in the 1950s.26 The 
United Nations Conference on Consular Relations adopted it in 1963, based on a 
draft made by the International Law Commission (‘ILC’).27 It came into force three 
years later on March 19, 1967.28 The drafters disagreed on multiple issues during 
WKH�FRGL¿FDWLRQ�RI�WKLV�WUHDW\��7KH�PDLQ�ERQH�RI�FRQWHQWLRQ�ZDV�ZKHWKHU�$UWLFOH����
VKRXOG�FRQWDLQ�D�PDQGDWRU\�QRWL¿FDWLRQ�UHTXLUHPHQW29 and consequently impose a 
higher burden on the receiving state or if it should provide consular access only 
at the request of the foreign defendant.30�7KLV�GLVFXVVLRQ�ZDV�VLJQL¿FDQW�GXULQJ�
the 1960s as the decision could affect the Cold War hostages and the few civilian 
foreign nationals requiring defenses overseas.31 Given the background of the Cold 
:DU�� WKH� GUDIW� SUHSDUHG� E\� WKH� ,/&� SURYLGHG� IRU� D� PDQGDWRU\� QRWL¿FDWLRQ�

22� 6HH William J. Aceves, 7KH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��$�6WXG\�RI�5LJKWV��:URQJV��
DQG�5HPHGLHV, Vol.31 Vand. J. Transnat’l L. 257, 267 (1998).

23 Ronald L. Hanna, &RQVXODU�$FFHVV�WR�'HWDLQHG�IRUHLJQ�1DWLRQDOV��$Q�2YHUYLHZ�RI�WKH�&XUUHQW�
$SSOLFDWLRQ�RI�WKH�9LHQQD�&RQYHQWLRQ�LQ�&ULPLQDO�3UDFWLFH, Vol.25 S. Ill. U. L. J. 163, 164 (2000).

24 Anthony Bishop, 7KH�8QHQIRUFHDEOH�5LJKWV� WR�&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV� LQ� WKH�8QLWHG�
6WDWHV��:KDW¶V�&KDQJHG�6LQFH�WKH�/D*UDQG�&DVH",Vol.25 Hous. J. Int’l L. 1, 2–4 (2002); Lee & 
Quigley, VXSUD note 3.

25� ,G.
26 William J. Aceves, 7KH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��$�6WXG\�RI�5LJKWV��:URQJV��DQG�

5HPHGLHV, Vol.31 Vand. J. Transnat’l L. 257, 315–317 (1998).
27 Turak, VXSUD note 16.
28 Vienna Convention on Consular Relations, 8QLWHG� 1DWLRQV� 7UHDW\� &ROOHFWLRQ�� &KDSWHU� ,,,��

3ULYLOHJHV�DQG�,PPXQLWLHV��'LSORPDWLF�DQG�&RQVXODU�5HODWLRQV��HWF�, Ser. No. 6, 1, available at 
https://treaties.un.org/doc/Publication/MTDSG/Volume%20I/Chapter%20III/III-6.en.pdf (Last 
accessed on January 5, 2020).

29� $�PDQGDWRU\�QRWL¿FDWLRQ�REOLJDWLRQ�UHTXLUHV�WKH�UHFHLYLQJ�VWDWH�WR�QRWLI\�WKH�DUUHVW�RI�D�IRUHLJQ�
criminal defendant to the sending state at a reasonable time after the arrest, regardless of whether 
a request by the defendant is made in this regard. 6HH�JHQHUDOO\�Veneziano, VXSUD note 17.

30 Convention Conference, VXSUD note 12, at 4.
31 Roberts, VXSUD note 15, at 16–19.
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requirement.32�1RQHWKHOHVV��WKH�¿QDO�WUHDW\�XQGHU�$UWLFOH����E��PDQGDWHV�QRWL¿FD-
tion only if the detainee requests the same.33 This often prejudices the defendant’s 
ability to seek consular access, as the same is dependent on his knowledge and 
familiarity with the law on consular relations.

The concluded version of the treaty contains most aspects of consu-
ODU�ODZ��,W�LV�UHJDUGHG�WR�EH�D�FRGL¿FDWLRQ�RI�&,/��ZKLFK�UHTXLUHV�FRQIRUPLW\�IURP�
not just the signatories but also the non-signatories.34 It embodies a wide-ranging 
outline of minimum standards to be maintained for consular relations between 
countries. It begins by recalling, “consular relations have been established be-
WZHHQ�SHRSOHV� VLQFH�DQFLHQW� WLPHV �́35 Additionally, it acknowledges the validity 
RI�WKH�ELODWHUDO�DQG�UHJLRQDO�WUHDWLHV�WKDW�ZHUH�IRUPXODWHG�SULRU�WR�WKH�FRGL¿FDWLRQ�
of the VCCR. Further, two optional protocols were made a part of the treaty: The 
Optional Protocol concerning Acquisition of Nationality and the Optional Protocol 
concerning the Compulsory Settlement of Disputes (‘Optional Protocol’).36

%�� 6+257&20,1*6�2)�7+(�/$:�21�&2168/$5�5(/$7,216�
81'(5�7+(�9&&5

$W�¿UVW�JODQFH��WKH�UHTXLUHPHQWV�RI�$UWLFOH����DUH�FRQFLVH�DQG�VHOI�
explanatory. Nonetheless, Article 36 has had the “most tortuous and checkered 
EDFNJURXQG´�RI�DOO�WKH�UXOHV�XQGHU�WKH�9&&5�37 As established, the VCCR broadly 
GHDOV�ZLWK�WKH�ULJKWV�RI�FRQVXODU�RI¿FLDOV�DQG�WKH�ORJLVWLFV�RI�DVFHUWDLQLQJ�FRQVXODU�
posts.38�$�VLJQL¿FDQW�IDLOXUH�RI�$UWLFOH����LV�HQIRUFHPHQW�39 The primary reason for 
this failure is that Article 36 recognises the rights of foreign defendants as opposed 
to the rest of the treaty that confers rights on the state or the foreign government 
RU�FRQVXODU�RI¿FLDOV�40

For instance, Article 35 ensures freedom of communication between 
the sending state and the consular representative. A violation of this provision 

32 Yury A. Kolesnikov, 0HGGOLQJ�ZLWK�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��7KH�'LOHPPD�
DQG�3URSRVHG�6WDWXWRU\�6ROXWLRQV�Vol.40McGeorge Law Review, 180–225 (2008).

33 Vienna Convention on Consular Relations, April 24, 1963, 500 U.N.T.S. 95, Art. 36 (‘VCCR’).
34 Lee & Quigley, VXSUD note 3.
35 VCCR, VXSUD�note 33, Preamble at 7.
36 The Optional Protocol to the Vienna Convention on Consular Relations Concerning the 

Compulsory Settlement of Disputes, April 24, 1963, 500 U.N.T.S. 241, Art. 1 (‘Optional Protocol’) 
(Providing for an optional mechanism for submitting to the compulsory jurisdiction of the 
International Court of Justice for all disputes arising out of the interpretation or application of the 
VCCR).

37 VCCR, VXSUD�note 33, Art. 36 at 7.
38 Sarah Grey McCroskey, ([SDQGLQJ� WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��3URWHFWLQJ�

&KLOGUHQ�E\�3URWHFWLQJ�7KHLU�3DUHQWV, Vol.46(5) Vand. J. Transnat’l L., 1423 – 1449 (2013).
39 VCCR, VXSUD�note 33, Art. 37 (faces the same problem; however, the discussion on the same is 

beyond the scope of this paper).
40 Cindy Galway Buys et al., 'R�8QWR�2WKHUV��7KH�,PSRUWDQFH�RI�%HWWHU�&RPSOLDQFH�ZLWK�&RQVXODU�

1RWL¿FDWLRQ�5LJKWV, Vol.21 Duke J. Comp. & Int’l L. 461, 481–86 (2011).
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will result in diplomatic repercussions between the countries and is likely to be 
resolved by the governments of both countries. On the other hand, upon a violation 
of Article 36, it is possible that the country of the foreign defendant might not even 
be aware of the same.41�'XH�WR�WKH�ODFN�RI�D�PDQGDWRU\�QRWL¿FDWLRQ�UHTXLUHPHQW��
the obligations under Article 36 only apply to the receiving State when a request 
for consular access is made by the foreign defendant.42 Thus, in a case where the 
receiving State denies the request of the foreign defendant to be granted his right 
to consular access, there is a high possibility that the sending State will remain 
unaware of the arrest and detention of its national by the receiving State.

The difference between Article 36 and the remainder of the treaty 
leads to inconsistent enforcement of this right, thereby making it a misshapen 
right. Though it is clear that the VCCR is a valid international multilateral treaty 
that binds all the ratifying States, it has been shown over the years that the imple-
mentation of the VCCR in domestic courts depends on a wide range of additional 
factors.43 First, in dualist states such as India and Pakistan,44 an international treaty 
becomes enforceable before domestic courts only if the treaty has been incorpo-
rated within the domestic laws of the country by an implementing legislation.45 
Second, in monist States like the US,46 an international treaty becomes justiciable 
in municipal courts only if it is a self-executing treaty,47 as opposed to a non-self-
executing treaty. This requires that the treaty confer such clear individual rights 
capable of enforcement in domestic courts.48 Third, while conferring of individual 
ULJKWV��WKH�WUHDW\�PXVW�SURYLGH�IRU�D�GH¿QLWH�UHPHG\�LQ�FDVHV�RI�YLRODWLRQV�RI�WKH�

41 Mark J. Kadish, $UWLFOH����RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��7KH�,QWHUQDWLRQDO�
&RXUW�RI�-XVWLFH�LQ�0H[LFR�v.�8QLWHG�6WDWHV��$YHQD��6SHDNV�(PSKDWLFDOO\�WR�WKH�6XSUHPH�&RXUW�RI�
WKH�8QLWHG�6WDWHV�$ERXW�WKH�)XQGDPHQWDO�1DWXUH�RI�WKH�5LJKW�WR�&RQVXO, Vol.36 Geo. J. Int’l L. 1, 
2–28 (2004).

42 VCCR, VXSUD�note 33, Art. 36(1)(b).
43 David Sloss & Michael Van Alstine, ,QWHUQDWLRQDO�/DZ�LQ�'RPHVWLF�&RXUWV, Research Handbook 

on the Politics of International Law, 79–115 (2017).
44 A dualist State is one which requires an implementing legislation for the purposes of incorpo-

rating any international treaty within its municipal legal system, thereby making it enforceable 
by private individuals before domestic courts. For India, VHH, Jolly George Varghese v. Bank of 
Cochin, (1980) 2 SCC 360; P. C. Rao, The Indian Constitution and International Law, 58 (Taxman 
Publications, 1993). For Pakistan, VHH��$KPHU�%LODO�6RR¿��,QWHUQDWLRQDO�/DZ�LQ�$VLDQ�DQG�3DFL¿F�
6WDWHV��6RXWK�DQG�&HQWUDO�$VLD��3DNLVWDQ in Simon Chesterman, Hisashi Owada, Ben Saul, The 
2[IRUG�+DQGERRN�RI�,QWHUQDWLRQDO�/DZ�LQ�$VLD�DQG�WKH�3DFL¿F�������283��������

45 Sloss & Alstine, VXSUD note 43, at 87.
46� $�PRQLVW�VWDWH��XSRQ�UDWL¿FDWLRQ�RI�DQ�LQWHUQDWLRQDO�WUHDW\��DXWRPDWLFDOO\�LQFRUSRUDWHV�WKH�VDPH�

within its domestic legal system. For the US, VHH, Robert E. Dalton, 1DWLRQDO�7UHDW\�/DZ�DQG�
3UDFWLFH��8QLWHG�6WDWHV in Duncan B. Hollis, Merritt R. Blakeslee & L. Benjamin Ederington 
(eds.), National Treaty Law and Practice,788–790 (Martinus Nijhoff, 2005).

47� $�VHOI�H[HFXWLQJ�WUHDW\�LV�RQH�ZKLFK�EHFRPHV�MXVWLFLDEOH�LQ�D�GRPHVWLF�FRXUW�RI�ODZ�XSRQ�UDWL¿FD-
tion of the same, without a need for a subsequent induction into the domestic legislative scheme. 
These are treaties which directly provide a private enforceable right to an individual as against 
a member state. 6HH�JHQHUDOO\, Jordan J. Paust, 6HOI�([HFXWLQJ�7UHDWLHV, Vol.82(4) The American 
Journal of International Law, 760–783 (1988).

48 Sloss & Alstine, VXSUD note 43, at 85.
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rights vested.49 Lastly, however, as was observed in the Jadhav case, even if the 
rights and remedies are conferred, the procedural default rules50 of the receiving 
state might defeat the purpose of such rights.51

Thus, to further the discussion, it is pertinent to discuss the key dis-
SDULWLHV�WKDW�VXUURXQG�WKH�HQIRUFHPHQW�RI�ULJKWV�XQGHU�$UWLFOH����DQG�WKH�UDPL¿FD-
tions of the same on consular relations in the international legal framework. To 
this end, reasons for non-enforcement are critically analysed below with special 
focus on the reasoning adopted by the ICJ in the Avena and LaGrand case. It also 
analyses individual decisions of domestic courts of various jurisdictions to high-
light the disparity in understanding of consular relations by multiple countries. For 
any treaty to be successfully adhered to by its ratifying States, it needs to be suc-
cessfully implemented in the State’s domestic legal framework and must be subse-
quently enforced. As explained below, it is clear that the VCCR is a self-executing 
treaty. Thereby, it automatically becomes a part of the legal framework of the 
domestic state. Consequently, ensuring obedience to its international obligations is 
left upon the state.52 As a result, once the treaty becomes law in a country, it is the 
domestic courts that play the role in ensuring that the rights and liabilities under 
the law are being adhered to and in this process often augment the understanding 
of the international law issues. However, in case of VCCR the interpretation of the 
treaty by domestic courts has only added to the existing confusion

1. Whether the Treaty Provides for Enforcement of Individual 
Rights?

D�� 7KH�$SSDUHQW�'LFKRWRP\�EHWZHHQ�WKH�,&-�DQG�WKH�'RPHVWLF�
&RXUWV

The question regarding whether the VCCR confers rights that can be 
individually enforced, has been an issue that has not been decided uniformly by 
various courts, resulting in inconsistent understanding of the issue.

2Q� -XQH� ���� ������ LQ� WKH� /D*UDQG� FDVH�� WKH� ,&-� KDG� FODUL¿HG� WKH�
position on whether Article 36 confers an individually enforceable right. In that 
case, the US had convicted two German brothers of murder and attempted bank 

49 Sloss & Alstine, VXSUD note 43, at 103.
50 Provisions such as Art. 36(2) of the VCCR mandate that the rights conferred by the treaty must 

be exercised in conformity with the laws and regulations of the receiving state, provided that the 
purpose of the conferment of rights is met. This allows the receiving state to take advantage of 
loopholes while citing its domestic legislative scheme in its defence. 6HH�JHQHUDOO\ Veneziano, 
VXSUD note 17, at 529.

51 Sloss & Alstine, VXSUD note 43, at 96.
52 Yury A. Kolesnikov, 0HGGOLQJ�ZLWK�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��7KH�'LOHPPD�

DQG�3URSRVHG�6WDWXWRU\�6ROXWLRQV,Vol.40 McGeorge Law Review, 180–225.



 $�&200(17$5<�21�7+(�.8/%+86+$1�-$'+$9�&$6( 99

January - March, 2020

robbery53 and sentenced them to death54 without informing them about their right 
WR�FRQVXODU�DFFHVV�DQG�QRWL¿FDWLRQ�XQGHU�$UWLFOH����55 As soon as Germany was 
made aware of the same, it approached the ICJ and attempted to withhold the 
execution proceedings against the German brothers till the ICJ had conclusively 
decided on the merits of the case.56 Notwithstanding the Provisional Order passed 
by the ICJ, the State of Arizona went ahead with the execution of the German na-
tionals.57 At the conclusion of the case, the ICJ held that the US had dishonoured its 
obligations by failing to notify the German nationals of their rights under Article 
36. In holding so, the court rejected the argument of the US that the VCCR under 
Article 36 does not provide any individually enforceable rights.58 It stated that the 
9&&5��WR�IXO¿O�LWV�SXUSRVH��³FUHDWHV�LQGLYLGXDO�ULJKWV´�IRU�IRUHLJQ�GHIHQGDQWV�WR�
EH�QRWL¿HG�³ZLWKRXW�GHOD\´�RI�WKHLU�ULJKW�WR�VHHN�FRQVXODU�DFFHVV�DQG�QRWL¿FDWLRQ�59 
The adversaries of the death penalty applauded this decision of the ICJ as with this 
GHFLVLRQ�FDPH�D�VLJQL¿FDQW�SURPLVH�RI�SURWHFWLRQ�RI�GXH�SURFHVV�ULJKWV�RI�LQGLYLGX-
als.60 On the other hand, advocates of States’ rights criticised this decision, as it 
was perceived to be an illicit exercise of criminal appellate jurisdiction.61

Three years later, the ICJ in the Avena case reiterated this position. 
Similar to LaGrand, this case was brought against the US by Mexico. The latter 
KDG�FODLPHG�WKDW�WKH�86�KDG�GHQLHG�FRQVXODU�DFFHVV�WR�¿IW\�IRXU�RI�LWV�QDWLRQDOV�
DZDLWLQJ�H[HFXWLRQ�LQ�WKH�86��WKHUHE\�EUHDFKLQJ�WKHLU�ULJKW�WR�FRQVXODU�QRWL¿FDWLRQ�
and access under Article 36 of the VCCR.62 In deciding the case, the ICJ reasserted 
its opinion rendered in the LaGrand case that Article 36 bestows individual rights 
DQG�KHOG�WKDW�WKH�86�KDG�EUHDFKHG�WKH�9&&5�LQ�FDVHV�RI�¿IW\�RQH�RXW�RI�¿IW\�IRXU�
nationals.63

About two years after the Avena judgment, Germany’s Federal 
Constitutional Court held that the constitution of Germany binds the public 

53 LaGrand Judgment, VXSUD�note 9, ¶14 at 3.
54 LaGrand Judgment, VXSUD�note 9, ¶475 at 3; Cara Drinan, $UWLFOH����RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�

&RQVXODU�5HODWLRQV��3ULYDWH�(QIRUFHPHQW�LQ�$PHULFDQ�&RXUWV�DIWHU�/D*UDQG, Vol.54(6) Stanford 
Law Review, 1303–1319 (2002).

55� ,G�, 475; Mark J. Kadish, $UWLFOH� ��� RI� WKH� 9LHQQD� &RQYHQWLRQ� RQ� &RQVXODU� 5HODWLRQV�� 7KH�
,QWHUQDWLRQDO�&RXUW� RI� -XVWLFH� LQ�0H[LFR� Y��8QLWHG� 6WDWHV� �$YHQD�� 6SHDNV�(PSKDWLFDOO\� WR� WKH�
6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV�$ERXW�WKH�)XQGDPHQWDO�1DWXUH�RI�WKH�5LJKW�WR�&RQVXO, Vol.36 
Geo. J. Int’l L. 1, 2–28 (2004).

56 LaGrand Judgment, VXSUD�note 9, ¶15 at 3.
57� ,G�, ¶¶479–480.
58� ,G�, ¶490.
59 Michael John Garcia, 9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��2YHUYLHZ�RI�8�6��,PSOHPHQWDWLRQ�

DQG�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��,&-��,QWHUSUHWDWLRQ�RI�&RQVXODU�1RWL¿FDWLRQ�5HTXLUHPHQWV, 
CRS Report for Congress, 12–13 (2004).

60 Jennifer Lynne Weinman, 7KH� &ODVK� %HWZHHQ� 8�6�� &ULPLQDO� 3URFHGXUH� DQG� 7KH� 9LHQQD�
&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��$Q�$QDO\VLV�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�'HFLVLRQ�LQ�
WKH�/H*UDQG�&DVH, Vol.17(4) American University International Law Review, 857 (2002).

61� ,G.
62 Avena Judgment, VXSUD�note 9, ¶¶24–26 at 3.
63� ,G�, ¶¶53–54.
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authorities of Germany to observe the ICJ’s construal of the VCCR. This is be-
cause Germany had signed the Optional Protocol.64 The court ruled that adher-
ence to the Avena decision was a part of their international law obligations, and 
any deviation from the same could infringe the applicant’s constitutional right to 
a fair process.

Despite the settled position of law, various courts across jurisdic-
tions have erroneously held to the contrary. Ideally, all parties to the VCCR would 
FRQVLGHU�WKH�GHFLVLRQ�UHQGHUHG�E\�WKH�,&-�DV�¿QDO�65 The reason for the same can 
be partially attributed to the fact that a lot of ratifying States signed the VCCR’s 
Optional Protocol Concerning the Compulsory Settlement of Disputes (‘the 
Optional Protocol’)66 which grants jurisdiction to the ICJ for any issues arising 
due to the breach of the VCCR.67 For instance, the Supreme Court of the US in 
the landmark case of 0HGHOOLQ�v.�7H[DV� (‘Medellin’) held that in the absence of 
an implementing legislation to the domestic law, the decision of the ICJ is not 
binding on the domestic courts of the US.68 The court accepted that the judg-
ments rendered by the ICJ in Avena “constitutes an international law obligation 
RQ�WKH�SDUW�RI�WKH�8QLWHG�6WDWHV �́69 Nonetheless, for it to have a binding effect, it 
examined the United Nations Charter, Optional Protocol, and the ICJ Statute. The 
court decided that all these are not self-executing and do not hold any value in the 
domestic courts in the absence of an implementing legislation.70 Notably, while 
examining the Optional Protocol, the Court held that there exists a major distinc-
tion between “submitting to the jurisdiction of a court and agreeing to be bound 
by that decision of the court�´71 Noting the absence of enforcement mechanism or 
consequences for breach of the ICJ decision on issues relating to VCCR, the court 
posited that as long as the Optional Protocol “says nothing about the effect of an 
,&-�GHFLVLRQ´�RQ�WKH�SDUWLHV��³WKH�PRVW�QDWXUDO�UHDGLQJ�>�����@�LV�WKDW�LW�LV�D�EDUH�JUDQW�
of jurisdiction� �́72

Instead, it held that it is the United Nations Charter that creates an 
obligation for the state to comply with judgments rendered by the ICJ under Article 
94.73Article 94 provides that “each Member of the United Nations undertakes to 
comply with the decision of the International Court of Justice in any case to which 

64 Peter Heinlein, 7KH�8�6�� DQG�*HUPDQ� ,QWHUSUHWDWLRQV� RI� WKH� 9LHQQD� &RQYHQWLRQ� RQ� &RQVXODU�
5HODWLRQV��,V�$Q\�&RQVWLWXWLRQDO�&RXUW�5HDOO\�&RVPRSROLWDQ",Vol.25, Mary. J. Int’l L., 317 (2010).

65 The Statute of the International Court of Justice, June 26, 1945, 33 U.N.T.S. 993, Art. 36; Renata 
Szafarz, Compulsory Jurisdiction Of The International Court Of Justice, 3 (1993).

66 Michael John Garcia, 9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��2YHUYLHZ�RI�8�6��,PSOHPHQWDWLRQ�
DQG�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��,&-��,QWHUSUHWDWLRQ�RI�&RQVXODU�1RWL¿FDWLRQ�5HTXLUHPHQWV, 
CRS Report for Congress, 12–13 (2004).

67 Optional Protocol, VXSUD�note 36, at 7.
68 Medellin v. Texas, 2008 SCC OnLine US SC 19 :170 L Ed 2d 190 :552 US 491 (2008) (‘Medellin’).
69� ,G�, ¶1356.
70� ,G., ¶1357.
71� ,G�, ¶1358.
72� ,G�, ¶1358.
73� ,G�, ¶1358.



 $�&200(17$5<�21�7+(�.8/%+86+$1�-$'+$9�&$6( 101

January - March, 2020

it is a party�´74 As per the reasoning of the court, the words “undertakes to com-
SO\´�DUH�XQGHUVWRRG�WR�LPSO\�³D�FRPPLWPHQW�RQ�WKH�SDUW�RI�8�1��0HPEHUV�WR�WDNH�
future action through their political branches to comply with an ICJ decision�´75 
However, it also stated, “where a treaty does not provide a particular remedy, ei-
ther expressly or implicitly, it is not for the federal courts to impose one on the 
States through lawmaking of their own�´76 It stated that the only remedy for a 
violation of the UN Charter is a referral to the Security Council, which indicates 
that Article 94 is not constructed to be binding on the domestic courts by itself.77 
Therefore, by virtue of being non-self-executing, these treaties cannot be used to 
enforce the Avena decision in the domestic courts.78

Over the years, the judgment given by the court in Medell in has in-
ÀXHQFHG�RWKHU�MXGJPHQWV�LQ�WKH�86��WKXV�KDYLQJ�D�FKLOOLQJ�HIIHFW�RQ�WKH�LPSOHPHQ-
tation of VCCR.79 The reasoning adopted by that court was used in the Second80 
and Eleventh81 Circuit decisions that refused to provide individual remedy to for-
eign defendants who sought a claim for violation of their rights under Article 36. 
7KH�FRXUWV�SODFH� UHOLDQFH�RQ�D�VSHFL¿F� UHIHUHQFH�PDGH� LQ�0HGHOO� LQ� WKDW�VWDWHV��
“the background presumption is that international agreements, even those directly 
EHQH¿WWLQJ�SULYDWH�SHUVRQV��JHQHUDOO\�GR�QRW�FUHDWH�SULYDWH�ULJKWV�RU�SURYLGH�IRU�
a private cause of action in domestic courts�´82 Thus, it is evident that even the 
explicit judgments of the ICJ have failed to improve the inconsistent execution of 
Article 36 in various courts across jurisdictions.

In theory, through its judgments in LaGrand and Avena, the ICJ has 
attempted to resolve several issues that have dogged domestic courts while dealing 
with consular law. It answered whether Article 36 creates an individual right in 
favour of the foreign defendant;83 if the right capable of being enforced privately;84 
if the provisional measures pronounced by the ICJ are binding upon the ratifying 
States;85 and if claims under Article 36 can be barred on account of a country’s 
procedural rules.86 Nonetheless, the opinion rendered in these cases leaves more 
questions unanswered than it attempts to answer. It fails to provide a framework 
of remedies to be employed in case of a breach, thus rendering the individual right 
UHPHG\�OHVV��7KH� MXGJPHQW�PDGH�E\� WKH� ,&-� LQ� WKHVH� FDVHV� FDOOV� IRU� VLJQL¿FDQW�

74 The Charter of the United Nations, October 24, 1945, 1 UNTS 16, Art. 94(1) (‘UN Charter’).
75 Medellin, VXSUD�note 68, ¶1358 at 11.
76� ,G�, ¶491.
77 UN Charter, VXSUD�note 74, Art. 94(2) at 11.
78 Medellin, VXSUD�note 68, ¶1358-60 at 11.
79 Oona A. Hathaway, Sabrina McElroy & Sara A. Solow, ,QWHUQDWLRQDO�/DZ�DW�+RPH��(QIRUFLQJ�

7UHDWLHV�LQ�8�6��&RXUWV, Vol.37(1) Yale International Law Journal, 70–71 (2012).
80 Mora v. 1HZ�<RUN, 524 F3d 183, 188 (2nd Cir 2008).
81� *DQGDUD v. Bennett, 528 F3d 823, 833–34 (11th Cir 2008).
82 Medellin, VXSUD�note 68, ¶1357 at 11.
83 LaGrand Judgment, VXSUD�note 9, ¶77 at 3; Avena Judgment, VXSUD�note 9, ¶40 at 3.
84� ,G.
85 LaGrand Judgment, VXSUD�note 9 ¶109 at 3; Avena Judgment, VXSUD�note 9, ¶152 at 3.
86 LaGrand Judgment, VXSUD�note 9, ¶91 at 3; Avena Judgment, VXSUD�note 9, ¶133 at 3.
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UHIRUP�LQ�WKH�FRQVXODU�ODZ�LQ�WKH�GRPHVWLF�6WDWHV��7KH�IDFW�WKDW�VSHFL¿F�TXHVWLRQV�
are still unanswered and demand clarity often demotivates the countries to take 
in the added effort of addressing these issues comprehensively. As a consequence, 
domestic courts across jurisdictions differ widely in their willingness to abide by 
the law laid down by the ICJ. Hence, unless there is a clear enunciation of obli-
gations, rights and remedies in the treaty itself, the law on consular access may 
continue to remain ambiguous.87

E�� 7HVWLQJ�WKH�,QWHJULW\�RI�WKH�3UHYDLOLQJ�$UJXPHQWV

Pursuant to Article 36, any person who is brought into the custody of 
D�IRUHLJQ�FRXQWU\�KDV�D�³ULJKW´�WR�DFFHVV�DVVLVWDQFH�IURP�D�FRQVXO�UHSUHVHQWDWLYH�
of his nation.88 By its very nature, this is an individual right and, if violated, must 
HYRNH�D�SULYDWH�³ULJKW�RI�DFWLRQ �́89 Nonetheless, over the years, there have been dis-
agreements among various municipal courts as to whether the VCCR confers in-
dividual rights. All this while, these courts have employed various methodologies 
for adjudicating if treaties give rise to individual rights. In most cases, the courts 
have employed the textualist approach90 by looking at the text of the Convention to 
determine the original meaning of the language to assess if the statute gives rise 
to a private cause of action.91

The proponents of the textualist approach suggests that there is, in 
fact, no place for a conferment of individual right within Article 36 and the scheme 
of the VCCR itself.92�7KH�VDLG�FRQFOXVLRQ�LV�DUULYHG�DV�IROORZV��¿UVW�� WKH� WLWOH�RI�
the chapter where Article 36 is situated does not mention the individual or pri-
vate rights of an individual. On the other hand, it is titled, “Facilities, Privileges 
DQG�,PPXQLWLHV�5HODWLQJ�WR�&RQVXODU�3RVWV��&DUHHU�&RQVXODU�2I¿FHUV�DQG�2WKHU�
0HPEHUV�RI�WKH�&RQVXODU�3RVW �́93 Additionally, the beginning words of Article 36, 
“To facilitate the exercise of consular functions relating to nationals of the sending 
6WDWH>«@´�KDYH�DOVR�EHHQ�XVHG�WR�VKRZ�WKDW�D�EURDGHU�XQGHUVWDQGLQJ�RI�$UWLFOH����
demonstrates that it does not confer any individual rights.94 Lastly, a part of the 

87 Cara Drinan, $UWLFOH����RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��3ULYDWH�(QIRUFHPHQW�LQ�
$PHULFDQ�&RXUWV�DIWHU�/D*UDQG, Vol.54(6), Stanford Law Review, 1303–1319 (2002).

88 Kelly Trainer, 7KH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV�LQ�WKH�8QLWHG�6WDWHV�&RXUWV, Vol.13, 
Transnational Law, 227, 233 (2000).

89 By right of action, reference is made to the right of the individual to be able to challenge his de-
tainment or sentence on the basis of violation under the VCCR. 6HH�discussion VXSUD Part II.B.1 
RQ�³:KHWKHU�WKH�7UHDW\�3URYLGHV�IRU�(QIRUFHPHQW�RI�,QGLYLGXDO�5LJKWV" �́

90� 6HH�JHQHUDOO\ Mia Swart��,V�7KHUH�D�7H[W�LQ�7KLV�&RXUW"�7KH�3XUSRVLYH�0HWKRG�RI�,QWHUSUHWDWLRQ�
DQG�WKH�DG�KRF�7ULEXQDOV, ZaöRV, 70, 767–787 (2010)

91 Richard Gardiner, Treaty Interpretation, 161 (2nd ed., 2015).
92 SitalKalantry, 7KH� ,QWHQW�WR�%HQH¿W�� ,QGLYLGXDOO\� (QIRUFHDEOH� 5LJKWV� 8QGHU� ,QWHUQDWLRQDO�

7UHDWLHV, 44 Stanford Journal of International Law, 63 (2008); David J. Bederman, 0HGHOOLQ¶V�
1HZ�3DUDGLJP�IRU�7UHDW\�,QWHUSUHWDWLRQ, 102(3) TheAmerican Journal of International Law, 531 
(2008).

93 VCCR, VXSUD�note 33, Art. 36 at 7.
94� ,G�, Art. 36
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confusion can also be attributed to the Preamble itself. It posits “the purpose of 
WKH�WUHDW\¶V�SULYLOHJHV�DQG�LPPXQLWLHV�LV�QRW�WR�EHQH¿W�LQGLYLGXDOV�EXW�WR�HQVXUH�
WKH�HI¿FLHQW�SHUIRUPDQFH�RI�IXQFWLRQV�E\�FRQVXODU�SRVWV�RQ�EHKDOI�RI�WKHLU�UHVSHF-
tive States�´95 These arguments are used to explain that Article 36 is intended to 
streamlining the role played by an appointed consular representative and explicitly 
removes out of its scope any conferral of individual rights.

Nonetheless, the application of these arguments can be contested on 
the following three grounds. First, the initial step to examining a treaty is an ex-
amination of the language of the text.96 Article 36(b) of the VCCR mainly refers 
WR� LQGLYLGXDOV�� ,W� VWDWHV� WKDW� WKH� RI¿FLDOV� RI� WKH� UHFHLYLQJ� VWDWH�PXVW� LQIRUP� WKH�
RI¿FLDOV�RI� WKH� VHQGLQJ�6WDWH��ZLWKRXW� IDLO��RQ�DUUHVW�RU�GHWHQWLRQ�RI� WKH� IRUHLJQ�
defendant or if a request for the same is made by the same.97 Additionally, the text 
RI�WKH�DUWLFOH�VWDWHV�WKDW�WKH�RI¿FLDOV�RI�WKH�UHFHLYLQJ�VWDWH�³VKDOO�LQIRUP�WKH�SHUVRQ�
>LQ�FXVWRG\@�FRQFHUQHG�ZLWKRXW�GHOD\´�RI�WKH�ULJKWV�WKDW�DUH�SURYLGHG�WR�KLP�XQGHU�
the VCCR.98 It is clear from the language of Article 36 that the foreign defendant 
KDV�³D�ULJKW´�WR�JHW�LQ�WRXFK�ZLWK�KLV�FRXQWU\¶V�FRQVXODWH�XSRQ�EHLQJ�DUUHVWHG�E\�
the authorities of a foreign state. In light of the otherwise clear and unambiguous 
text of the section itself, it is contrary to the established principles of statutory 
construction to defer to the general provisions such as the title or the Preamble.99

Second, even if the Preamble is referred to,100 the conclusion attained 
E\�DGRSWLQJ�WKH�UHDVRQLQJ�IURP�WKH�WH[W�RI�WKH�SUHDPEOH�LV�DOVR�ÀDZHG��$V�VWDWHG�
in the Preamble, the objective of the VCCR is to encourage amicability and peace 
among the states.101 Further, the Preamble mentions that the VCCR does not look 
DW� EHQH¿WWLQJ� LQGLYLGXDOV�� ,W� LV� LQVWHDG� WR� IDFLOLWDWH� FRQVXODU� UHODWLRQV� EHWZHHQ�
states.102 The Vienna Convention on the Law of Treaties (‘VCLT’) provides rules 
for the interpretation of treaties.103 As per Article 31 of the VCLT, an interpre-
tation of the treaty must begin by examining the fundamental understanding of 
its terms.104 As noted above, the text of Article 36 proposes to bestow individual 
rights to a foreign criminal defendant detained in a country that is a party to the 

95� ,G�, Preamble.
96 The Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331, Art. 31 (‘VCLT’); 

J.G.Merrills, 7ZR�$SSURDFKHV�WR�7UHDW\�,QWHUSUHWDWLRQ, Aus. Int’l L., 55–82 (1968).
97 VCCR, VXSUD�note 33, Art. 36 at 7.
98� ,G.
99 Richard Gardiner, Treaty Interpretation, 161 (2nd ed., 2015).
100 VCCR, VXSUD�note 33, Preamble at 7.

³5HDOL]LQJ�WKDW�WKH�SXUSRVH�RI�VXFK�SULYLOHJHV�DQG�LPPXQLWLHV�LV�QRW�WR�EHQH¿W�LQGLYLGXDOV�EXW�
WR�HQVXUH�WKH�HI¿FLHQW�SHUIRUPDQFH�RI�IXQFWLRQV�E\�FRQVXODU�SRVWV�RQ�EHKDOI�RI�WKHLU�UHVSHFWLYH�
6WDWHV�>«@�́

101� ,G.  
102 Lee & Quigley, VXSUD note 3 at 2; ,G.
103 Lori Fisher Damrosch and Sean D. Murphy, International Law: Cases And Materials (6th ed., 

2014).
104 Vienna Convention on the Law of Treaties, 1969, United Nations, Treaty Series, Vol. 1155, p. 331 

(‘VCLT’), Art. 31.
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VCCR.105 The general language appearing must be understood from the perspec-
WLYH�RI�WKH�PRUH�VSHFL¿F�ODQJXDJH�SUHVHQW�LQ�WKH�DUWLFOH��7KHUHIRUH��D�UHDVRQDEOH�
understanding of the text of the Preamble is that it is only intended to clarify that 
the principles of the VCCR, according privileges and immunities to individuals, 
DUH�QRW�DLPHG�DW�EHQH¿WWLQJ�WKH�FRQVXODU�UHSUHVHQWDWLYHV�LQ�WKHLU�LQGLYLGXDO�FDSDF-
LW\��7KH�WH[W�RI�WKH�3UHDPEOH�LV�QRW�WR�EH�UHDG�LQWR�WKH�VSHFL¿F�ULJKWV�EHVWRZHG�LQ�
Article 36. It is true that pursuant to Article 31(2) of the VCLT while interpreting 
a treaty, the objective of the same should be considered.106 Bestowing individual 
rights upon a foreign criminal defendant would only facilitate friendly relations 
among States, thus furthering the purpose of the VCLT stated in the Preamble. 
Nevertheless, a disputation of the above-stated principle can be deemed to exist 
in the treaty as the Preamble mentions that the objective of the Convention is not 
to confer any individual rights. Except, there is no need to examine the Preamble 
as the text of the clear is explicit and unambiguously includes individual rights of 
foreign defendants.

Lastly, assuming in�DUJXHQGR that Article 36 leads to two possible 
constructions, in such cases of prevailing doubts, one should follow the well-
recognised standard of interpreting treaties liberally.107 As per the rule of liberal 
interpretation of treaties, in a situation where a treaty’s provision leads to two 
possible conclusions wherein one tends to restrict the scope and the other expands, 
then the more liberal interpretation is to be favoured.108 In this case, an interpreta-
tive analysis may lead to two possible conclusions – recognising individual rights 
of the foreign defendant and ensuring enforceability of the same through the nega-
tive sanctions upon breach and designating the obligation as having a directory, 
rather than mandatory nature, thereby denying any remedial action against the 
wrongful conduct of a state. Therefore, the courts should recognise the individual 
rights enforced under Article 36, instead of categorically denying it.

In addition to these arguments, if the interpretation of a treaty under 
Article 31 does not settle a contradiction in the treaty conclusively, then the treaty 
can be interpreted as per Article 32 of the VCLT.109 According to Article 32 of the 
VCLT, the preparatory works of the VCCR can be examined to ascertain the am-
biguity concerning the enforcement of individual rights under Article 36.110 The 
WUDYDX[�SUpSDUDWRLUHV of the VCCR can be used to ascertain the real intention of 
drafters in recognising individual rights under Article 36. The deliberations of the 

105 VCCR, VXSUD�note 33, Art. 36 at 7.
106 VCLT, VXSUD�note 104, Art. 31 at 14.
107 Ulf Linderfalk, On the Interpretation of Treaties: The Modern International Law as Expressed in 

the 1969 Vienna Convention on the Law of Treaties, 361 (2007).
108 Michael Alstine, '\QDPLF� 7UHDW\� ,QWHUSUHWDWLRQ, Vol.146, University of Pennsylvania Law 

Review, 687–793 (1998); Livingston Hall, 6WULFW�RU�/LEHUDO�&RQVWUXFWLRQ�RI�3HQDO�6WDWXWHV, Vol.48, 
Harvard Law Rev 748 (1935); %DFDUGL�&RUSQ��RI�$PHULFD v. 'RPHQHFK, 1940 SCC OnLine US SC 
128 :85 L Ed 98 : 311 US 150, 163 (1940).

109 VCLT, VXSUD�note 104, Art. 32 at 14.
110� ,G.
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ILC, which had taken charge of framing the draft articles to act as a basis for the 
negotiations at the Convention Conference, had an intention to focus only on the 
“FRQVXO¶V�ULJKWV �́111�7KLV�LV�RIWHQ�XVHG�WR�DUJXH�WKDW�ZKHQ�VWDWHV�UDWL¿HG�WKH�9&&5��
their intention was not to confer any individual rights. However, at the drafting 
stage, while negotiating for the text of Article 36, it was suggested by the delegate 
RI�WKH�8QLWHG�6WDWHV�DW�WKH�&RQYHQWLRQ�&RQIHUHQFH�WKDW�WKH�FRQVXODU�QRWL¿FDWLRQ�EH�
made at the application of the foreign defendant so as to “WR�SURWHFW�WKH�ULJKWV�RI�WKH�
QDWLRQDO�FRQFHUQHG�´112�'XULQJ�WKH�WUHDW\�QRWL¿FDWLRQ��LW�ZDV�UHFRJQLVHG�E\�VHYHUDO�
nations, including the US, that under Article 36, the right of consular access and 
QRWL¿FDWLRQ�ZDV�FRQVLGHUHG�WR�EH�D�ULJKW�RI�WKH�IRUHLJQ�GHIHQGDQW�113 This further 
strengthens the supposition that Article 36 can be read to contain the rights of indi-
viduals. In addition to this, the intention of the drafters at the ILC is accurate only 
WR�WKH�H[WHQW�WKDW�LW�LV�GLI¿FXOW�WR�SLQSRLQW�WKHLU�H[DFW�LQWHQWLRQ�114 The fact that the 
¿QDO�LQWHQWLRQ�LV�WKH�RQH�GLVSOD\HG�E\�WKH�GHOHJDWHV�DW�WKH�&RQYHQWLRQ�&RQIHUHQFH�
weakens the unclear intention of the drafters at the ILC. This indicates that while 
interpreting Article 36, one should prefer the intention evidenced by the drafting 
KLVWRU\�DV�DJDLQVW�WKH�UDWL¿FDWLRQ�KLVWRU\�RI�WKH�WUHDW\�

7KHUHIRUH��RQFH�RQH�IRUVDNHV�WKH�ÀDZHG�DVVXPSWLRQ�WKDW�WKHUH�H[LVWV�
a straight-out proscription on enforceable individual rights in treaties, the text of 
Article 36 noticeably and unequivocally provides for such rights which, as the 
foregoing analysis establishes, are individually enforceable.

2. The Plight of Remedies

Mere recognition of the presence of an individual right under Article 
���LV�QRW�VXI¿FLHQW�WR�¿OO�DOO�WKH�JDSV�IRU�HIIHFWLYH�HQIRUFHPHQW�RI�FRQVXODU�ODZV�115 
Despite the judgments of the ICJ in the LaGrand and Avena, there still exist issues 
hindering enforcement of rights under Article 36. This gap concerns the availabil-
ity of appropriate remedy to be granted on breach of its obligations under Article 
36. The failure of Article 36 to lay down an explicit remedy on violation of rights 
raises several questions. Does the denial of consular access lead to dismissal of all 
FKDUJHV�DJDLQVW�WKH�LQIULQJHG�IRUHLJQ�GHIHQGDQW��RU�LV�LW�VXI¿FLHQW�IRU�WKH�GRPHVWLF�
court to issue an apology and an undertaking to be more careful in the future while 
safeguarding consular access? This prevalent confusion is used as an excuse by 
multiple courts in discarding claims raised for breach of obligations under Article 
36.116 The same is not surprising, as the courts are not left with a lot of options 

111� ,QVWUXFWLRQV�IRU�&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV��VXSUD�note 11, 42–43 at 4.
112 Convention Conference, VXSUD�note 12, at 4.
113� ,G.
114� ,QVWUXFWLRQV�IRU�&RQVXODU�1RWL¿FDWLRQ�DQG�$FFHVV��VXSUD�note 11, 42–43 at 4.
115 Sarah Grey McCroskey, ([SDQGLQJ� WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV��3URWHFWLQJ�

&KLOGUHQ�E\�3URWHFWLQJ�WKHLU�3DUHQWV, Vol.46(5), Vand. J. Transnat’l L., 1423–1449 (2013).
116� 6HH discussion VXSUD Part II.B.1.a on “The Apparent Dichotomy Between the ICJ and Domestic 

&RXUWV �́
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when a multilateral treaty laying down international obligation does not prescribe 
for a remedy on breach. There is no threshold for courts to ascertain a conclusive 
proportionate remedy, thereby only leading to further ambiguity as the courts are 
forced to locate a remedy in a treaty where there exists none. On the other hand, 
if the breach is a violation of municipal constitutional safeguards, then the courts 
often adopt the recourse as is provided in their respective constitutions.

Even though Article 36 does not provide any clear remedy, it none-
theless mandates that the laws and regulations of the receiving state, “must enable 
full effect to be given to the purposes for which rights are intended�´117 The ICJ in 
the two distinct cases brought before it against the US, the LaGrand, and the Avena 
has interpreted this phrase.118

In both the LaGrand and the Avena case, the ICJ unequivocally held 
that the US had violated its obligations under Article 36 in failing to inform the 
foreign defendants of their right to consular access.119 With respect to the remedy 
in the LaGrand case, the Court had commented on the steps taken by the US (one 
of the steps was the issuance of an apology) to assure compliance with the obliga-
tions laid in the VCCR for future purposes.120 The ICJ had posited that for future 
cases, “DQ� DSRORJ\�ZRXOG� QRW� VXI¿FH �́121 Particularly, it concluded that for any 
future breaches,

“it would be incumbent upon the United States to allow the 
review and reconsideration of the conviction and sentence by 
taking account of the violation of the rights outlined in the 
Convention. This obligation can be carried out in various ways. 
The choice of means must be left to the United States�´122

Further, in the Avena case, while spelling out the remedy for breach, 
the ICJ again reiterated that it was an obligation of the US “to permit review 
DQG� UHFRQVLGHUDWLRQ �́123Nevertheless, in this case, the ICJ placed the burden of 
performing this task on the domestic courts of the US as against the executive 
branch.124 Additionally, it emphasised on the effectiveness of the “review and 
UHFRQVLGHUDWLRQ �́125 It is thereby obligating the courts to “take account of the viola-
WLRQ�RI�WKH�ULJKWV�RXWOLQHG�LQ�WKH�&RQYHQWLRQ´�DQG�HQVXUH�D�WKRURXJK�H[DPLQDWLRQ�
RI�WKH�EUHDFK�DQG�WKH�UDPL¿FDWLRQV�RI�WKH�VDPH�LQ�WHUPV�RI�WKH�SUHMXGLFH�FDXVHG�LQ�

117 VCCR, VXSUD�note 33, Art. 36.
118 Avena Judgment, VXSUD�note 9, ¶60, 65 at 3; LaGrand Judgment VXSUD�note 9, ¶514 at 3.
119 LaGrand Judgment, VXSUD�note 9, ¶490, at 3.
120� ,G�, ¶¶511–513.
121� ,G�, ¶¶511–513.
122� ,G�, ¶514.
123 Avena Judgment, VXSUD�note 9, ¶¶60–66 at 3.
124� ,G�
125� ,G�
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WKH�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´�SURFHVV��)XUWKHU��LW�DVVHUWHG�WKDW�WKH�UHYLHZ�DQG�
reconsideration should not only be of the sentence but also the conviction.126

5HJUHWWDEO\�� GHVSLWH� WKLV� FODUL¿FDWLRQ�� DPELJXLW\� SHUVLVWV� ZLWK� UH-
spect to the remedies afforded in case of breach of obligations. Some questions 
that merit explanations are – what are the possible factors to take into account 
GXULQJ�WKH�SURFHVV�RI�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´"�2Q�ZKDW�VLGH�GRHV�WKH�EXUGHQ�
of proof lie? What is the amount of prejudice that is to be proven before granting a 
UHPHG\�WR�WKH�GHIHQGDQW"�2Q�¿QGLQJ�WKH�SUHMXGLFH��ZKDW�VKDOO�FRQVWLWXWH�WKH�UHP-
edy? Despite these issues raised in multiple cases, the ICJ has failed to determine 
the answer to these questions conclusively.127

&�� 75$&,1*�7+(�67(3�)25:$5'

After examining the background of Article 36, it is evident that there 
exist several issues regarding its enforcement in the domestic courts. For claiming 
such relief under Article 36, an aggrieved individual has to prove that the treaty is 
self-executing or is a part of the ratifying state’s domestic law, in a monist and du-
alist state respectively. It has to persuade the court further that rights granted are 
FDSDEOH�RI�LQGLYLGXDO�HQIRUFHPHQW�DQG�WR�SRLQW�DW�WKH�VSHFL¿F�UHPHG\�UHTXHVWHG�IRU�
violation subsequently. Such a cumbrous process more often than not disentitles 
the defendant from exercising its rights under Article 36. The problem of enforce-
ment of Article 36 extends beyond domestic courts to claims raised before the 
ICJ as well. The debate surrounding Article 36 has emerged once again with the 
judgment of the ICJ in the Jadhav case. It is evident from the above discussion that 
WKH�ODZ�RQ�FRQVXODU�DFFHVV�DQG�QRWL¿FDWLRQ�XQGHU�WKH�9&&5�LV�QRW�H[SOLFLWO\�FOHDU��
Having examined various judgments of the ICJ that conclusively laid the same 
position, there still are doubts with regard to the remedy of consular access. These 
doubts are used by the member states to depart from their obligations prescribed 
under the treaty.

Given the inherent ambiguity and the narrow scope of its safeguards 
coupled with the lack of an appropriate enforcement mechanism, the VCCR fails 
WR�IXO¿O�LWV�SXUSRVH�RI�SURWHFWLQJ�IRUHLJQ�QDWLRQDOV��7KH�PRVW�HI¿FLHQW�PHWKRG�RI�
remedying these shortcomings is to amend the VCCR. Even though the ICJ has 
taken the position that the treaty does confer individually enforceable rights, the 
US, for instance, no longer accepts the jurisdiction of the ICJ and denies acknowl-
edging rights that are individually enforceable except when the language of the 
WH[W�SURYLGHV�IRU�WKH�VDPH�H[SUHVVO\��7KH�PRVW�HI¿FLHQW�ZD\�WR�UHIXWH�WKH�SRVLWLRQ�
taken by the US is to amend the text of the treaty to provide for rights that are in-
dividually enforceable explicitly.

126� ,G�, ¶65.
127� ,G�, ¶66.
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The current language of the treaty is contentious, particularly in light 
of the text of the Preamble and the title to Article 36. More effective enforcement 
of the treaty can be attained if the treaty is amended to plainly state that it does 
confer individual rights and if it clearly lays down the remedy for its breach. This 
shall eliminate the scope of countries arriving at their independent interpretation 
of treaty as against accepting the standard as put by the ICJ.

7KH�DPHQGHG�WH[W�GRHV�QRW�QHFHVVDULO\�KDYH�WR�VSHFL¿FDOO\�OD\�GRZQ�
the remedy to be employed on breach of Article 36. Rather, it could just lay down 
some meaningful standard of remedy, for instance, the Avena test of “review and 
UHFRQVLGHUDWLRQ �́128 It could serve as a compromise against a command of the law. 
The point is to avoid the possibility of leaving it entirely at the discretion of the 
ratifying States to prescribe a remedy for them. This clarity in terms of a broader 
UHPHG\� DOVR� DOORZV� IRU� WKH� ÀH[LELOLW\� RI� GH¿QLQJ� D� UHPHG\� DQG� FRQVWUXFWV� WKH�
amendment to be more palatable to the ratifying States.

Amending the VCCR would allow the legislative branch to commu-
nicate with the judicial branch clearly. The domestic courts have been circumvent-
ing their obligations under the VCCR by refusing to read a right or a remedy within 
the text of Article 36 in the absence of a plain language. The States would undoubt-
edly have the choice of not ratifying the amendment. Still, at least an amendment 
would ensure that the ratifying states comply with the terms and are disabled from 
hiding behind the ambiguous language. Any State by not signing the amendment 
would make it evident that it is denying affording any remedy for breach of Article 
36, instead of refusing the same due to a divergence of opinion in interpreting the 
WUHDW\��7KLV�ZRXOG�DOVR�EXLOG�PRUH�VLJQL¿FDQW�GLSORPDWLF�DQG�SROLWLFDO�SUHVVXUH��DV�
it would force the states that are denying providing individual remedies to be more 
overt and categorical about their choice.

III. PROCEDURAL HISTORY OF THE KULBHUSHAN 
JADHAV CASE

2Q�0D\����������,QGLD�¿OHG�D�FDVH�EHIRUH�WKH�,&-�DJDLQVW�3DNLVWDQ�IRU�
purported violations of Article 36 of the VCCR.129 India alleged that Pakistan had 
illegally detained Jadhav, an Indian national. Jadhav was executed by the military 
court in Pakistan and was sentenced to death on charges of espionage.130 India’s 
main claim was with respect to Pakistan’s obligations under Article 36 of the 
VCCR. It submitted that pursuant to Article 36, Jadhav had a right to be informed 

128� ,G�
129 Priya Pillai, Opinio Juris, $�3ULPHU�RQ� WKH�-DGKDY�&DVH�DW� WKH� ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH, 

July 17, 2019, available at http://opiniojuris.org/2019/07/17/a-primer-on-the-jadhav-case-at-the-
international-court-of-justice/ (Last visited on May 22, 2020).

130� ,G.
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WKDW�KH�KDG�D�ULJKW�WR�KDYH�,QGLDQ�FRQVXODU�DXWKRULWLHV�QRWL¿HG�³ZLWKRXW�GHOD\´�RI�
his detention at any time prior to his conviction by the military court.131

The circumstances of the case, as presented by both the parties, are 
FRQWUDGLFWRU\�� WKXV� DGGLQJ� WR� WKH�GLI¿FXOW\�RI� WKH� ,&-� LQ�GHFLGLQJ� WKH�FDVH��)RU�
instance, even with respect to origin of dispute there was no clarity. India claimed 
WKDW�-DGKDY�LV�D�UHWLUHG�PLOLWDU\�RI¿FHU�DQG�ZDV�FRQGXFWLQJ�EXVLQHVV�DFWLYLWLHV�DW�
the Iran-Pakistan border when he was kidnapped by Pakistan.132 Juxtaposed to 
this, Pakistan argued that Jadhav was in possession of illegal passports that he was 
attempting to use to crossover into the Pakistani border.133 Nonetheless, both India 
and Pakistan agreed that Jadhav was in Pakistan’s custody since March 3, 2016.134 
The Court chose to just look at facts that it considered were relevant and did not 
get into ascertaining all the factual claims raised by the Parties.135

On March 25, 2016, Pakistan approached the High Commissioner of 
India in Pakistan and presented a confessional video of Jadhav in which he pur-
portedly admitted of his engagement in acts of espionage and that he was a part of 
India’s Research and Analysis Wing (‘RAW’).136 As agreed by both the parties, it 
was through this video that Jadhav’s arrest was made public.137 The Court noted 
that the circumstance in which the confession was recorded was unclear.138

Between March 25, 2016 and October 2017, India made multiple re-
quests to Pakistan for gaining consular access to Jadhav. The court noted, “at least 
XQWLO���2FWREHU�������,QGLD�VHQW�PRUH�WKDQ�WHQ�1RWHV�9HUEDOHV�LQ�ZKLFK�LW�LGHQWL¿HG�
Mr. Jadhav as its national and sought consular access to him�´139 In fact, in the an-
nexure to its counter memorial, Pakistan produced nineteen such requests made 
by India as evidence.140

On July 22, 2016, Jadhav had purportedly made a confessional state-
ment that was recorded before the relevant magistrate.141 As Pakistan’s claims, the 
confessional statement was made in accordance with law, which required the 

131 Freya Baetens, EJIL:Talk!,7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�5HQGHUV�LWV�-XGJPHQW�LQ�WKH�-DGKDY�
&DVH� �,QGLD� v.� 3DNLVWDQ�, July 18, 2019, available at https://www.ejiltalk.org/the-international-
court-of-justice-renders-its-judgment-in-the-jadhav-case-india-v-pakistan/ (Last visited on May 
22, 2020).

132 Jadhav (India v. Pakistan), Memorial of India, September 13, 2017, I.C.J. G.L. No. 168, ¶57 
(‘Memorial of India’).

133 Jadhav (India v. Pakistan), Counter-Memorial of Pakistan, December 13, 2017, I.C.J. G.L. No. 168, 
¶23 (‘Counter-Memorial of Pakistan’).

134� ,G�, ¶32; Memorial of India, VXSUD�note 132, ¶6 at 18.
135 Jadhav Judgment, VXSUD�note 2, ¶20 at 2.
136� ,G�, ¶22.
137 Memorial of India,VXSUD�note 132, ¶6; Counter-Memorial of Pakistan,VXSUD�note 133, ¶25 at 18.
138 Jadhav Judgment, VXSUD�note 2, ¶22 at 2.
139� ,G�, ¶23.
140 Counter-Memorial of Pakistan, VXSUD�note 133, at 18.
141� ,G�, ¶41.
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magistrate to ensure that the same was without any inducement or pressure.142 The 
trial against Jadhav began in the military court on September 21, 2016 on the basis 
of a First Information Report143��µ),5¶��DQG�D�VXSSOHPHQWDU\�),5�¿OHG�VXEVHTXHQW-
ly.144 On January 2, 2017, Pakistan sent a letter to the United Nations informing 
about Jadhav’s arrest and India’s intention of destabilising Pakistan.145

On January 23, 2017, Pakistan had contacted Indian High 
Commissioner with a Request for Mutual Legal Assistance (‘MLA Request’).146 
Along with the MLA Request, Pakistan had sent a copy and relevant details of 
the illegal passport that they procured from Jadhav.147 Through this, Pakistan had 
sought Indian government’s help in procuring further evidence and material to aid 
in investigation of criminal charges against Jadhav.148 Despite multiple requests, 
India did not substantively respond to Pakistan’s request. However, it is to be noted 
that there was no Mutual Legal Assistance Treaty (‘MLAT’) in place between 
the parties. This fact was not disputed by Pakistan.149 India, on the other hand, 
argued that it was Pakistan who had not responded to India’s request for conclud-
ing a MLAT and in the absence of the same, it cannot now claim a right based on 
its denial.150 Pakistan had relied on United Nations Security Council (‘UNSC’) 
Resolution 1373 which was enacted in the aftermath of terrorist attacks of 9/11, 
that mandates parties to assist in criminal investigations in cases of terrorism even 
in the absence of bilateral treaties or MLATs.151 It submitted that India cannot 
FODLP�WR�VHHN�LWV�ULJKWV�XQGHU�LQWHUQDWLRQDO�ODZ�DIWHU�IDLOLQJ�WR�IXO¿O�LWV�REOLJDWLRQV�
under international law. Interestingly, Pakistan noted that it was willing to grant 
consular access to Jadhav, however, in light of India’s failure in adhering to the 
MLA Request, thereby breaching international obligations, it has had no option 
but to reject India’s request of Jadhav’s consular access.152 On March 21, 2017, 
while responding to one of India’s request for consular access, Pakistan noted 
that India’s request would be observed “in the light of Indian side’s response to 
Pakistan’s request for assistance in investigation process and early dispensation 

142� ,G�, ¶41.
143� ,G�, ¶45.
144 Jadhav Judgment, VXSUD�note 2, ¶24 at 2.
145 Counter-Memorial of Pakistan, VXSUD�note 133, ¶50.
146 A request for mutual legal assistance is a precursor to a Mutual Legal Assistance Treaty, which 

is an agreement between two or more nations for the purposes of promoting international co-
operation in enforcing civil and criminal laws. 6HH�JHQHUDOO\ Clive Nicholls et al., The Law of 
Extradition and Mutual Assistance, 61 (3rd ed., 2013).

147 Counter-Memorial of Pakistan, VXSUD�note 133, ¶73 at 18.
148 Counter-Memorial of Pakistan, VXSUD�note 133, ¶52 at 18.
149 Jadhav (India v. Pakistan), Verbatim Record, February 18, 2019, I.C.J. G.L. No. 168, ¶177
150 Memorial of India, ¶587; Jadhav (India v. Pakistan), Verbatim Record, February 18, 2019, I.C.J. 

G.L. No. 168, ¶177.
151 S.C. Res. 1373, ¶2(f), U.N. Doc. S/RES/1373 (September 28, 2001):

“2. Decides also that all States shall: […] (f) Afford one another the greatest measure of assis-
WDQFH�LQ�FRQQHFWLRQ�ZLWK�FULPLQDO�LQYHVWLJDWLRQV�RU�FULPLQDO�SURFHHGLQJV�UHODWLQJ�WR�WKH�¿QDQFLQJ�
or support of terrorist acts, including assistance in obtaining evidence in their possession neces-
VDU\�IRU�WKH�SURFHHGLQJV�>«@�́

152 Counter-Memorial of Pakistan, VXSUD�note 133, ¶60 at 18.
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RI�MXVWLFH �́153 As a reply to the same, on March 31, 2017, India noted that Jadhav’s 
FRQVXODU�DFFHVV�LV�LPSRUWDQW�LQ�RUGHU�WR�IXO¿O�3DNLVWDQ¶V�UHTXHVW��DV�WKH�VDPH�ZLOO�
help in understanding the circumstances and facts of his detention. 154

Even if one were to assume that India had, in fact, breached its in-
ternational obligation, Pakistan’s reaction to the whole situation in turn raises sev-
eral pertinent questions of international law. Is a state’s obligation under Article 
���RI�9&&5�RI�DQ�XQTXDOL¿HG�QDWXUH"�&DQ�D�VWDWH�XVH�DQRWKHU�VWDWH¶V�EUHDFK�RI�
LQWHUQDWLRQDO�REOLJDWLRQV�DV�MXVWL¿FDWLRQ�IRU�LWV�RZQ�EUHDFK"�,V�SURYLGLQJ�PXWXDO�
legal assistance (‘MLA’) in the absence of any MLAT a VLQH�TXD�QRQ�for gaining 
consular access? Even in the presence of a binding MLAT, can consular access 
be refused just because a state has failed to aid in criminal investigations? It is 
pertinent to note that as per the law of State Responsibility for Internationally 
Wrongful Acts, the wrongfulness of an act of non-compliance with an interna-
tional obligation may only be precluded, inter alia,155 if the same is undertaken as 
a countermeasure.156While Pakistan did not purport that its actions were adopted 
as a countermeasure,157 either a retorsion or a reprisal,158 it posited that India’s 
non-compliance with the MLA Requests was one of the reasons for why it consid-
ered that India had approached the Court with unclean hands.159 Hence, without 
arguing that its actions were taken as countermeasures to ensure the concurrent 
compliance on India’s part for its own international obligations, Pakistan would 
still be committing an internationally wrongful act by breaching its own treaty 
obligations. Quite apart from these controversial issues, is the ICJ’s unwillingness 
to provide answers to these questions. In its forty-four-page judgment, the Court 
barely even discussed the relationship between one state’s obligation of providing 
MLA and other State obligation of providing consular access. Though the Court 
noted that a State’s obligations under Article 36 VCCR are unconditional, it failed 
to provide a rationale or address the link between MLAT requests and/or other 
international obligations and a State’s obligation to provide consular access.

On April 10, 2017, a press release published by Pakistan’s Inter-
Services Public Relations (‘ISPR’), conveyed that Jadhav had been tried, convicted 

153� ,G�, ¶59.
154 Memorial of India, VXSUD�note 132, ¶56 at 18.
155 Responsibility of State for Internationally Wrongful Acts, G.A. Res. 62/61 U.N. Doc. A/61/62 

(January 8, 2008), Chapter V (stating the circumstances precluding wrongfulness).
156� ,G�, Art. 22.
157� &RXQWHUPHDVXUHV�PD\�EH�GH¿QHG�DV�WKH�FRQGXFW�DGRSWHG�E\�LQMXUHG�VWDWHV�DV�D�UHVSRQVH�WR�WKH�

internationally wrongful conduct of another state. 6HH�JHQHUDOO\�)HGHULFD�3DGGHX��-XVWL¿FDWLRQ�
and Excuse in International Law: Concept and Theory of General Defenses, 225 (CUP, 2018).

158� 5HWRUVLRQV��D�VXEVHW�RI�FRXQWHUPHDVXUHV��PD\�EH�GH¿QHG�DV�ODZIXO�PHDVXUHV�WDNHQ�DJDLQVW�D�6WDWH�
as a response to an internationally wrongful act committed by that state. 6HH� JHQHUDOO\ Peter 
Malanczuk, Akehurst’s Modern Introduction to International Law, 4 (Routledge, 7th ed., 1997).

159� 5HSULVDOV��DQRWKHU�VXEVHW�RI�FRXQWHUPHDVXUHV��PD\�EH�GH¿QHG�DV�WKH�FRQGXFW�RI�D�VWDWH�ZKLFK�LV�
WDNHQ�LQ�GHURJDWLRQ�RI�D�VXEVLVWLQJ�REOLJDWLRQ��EXW� LV� MXVWL¿HG�DV�D�QHFHVVDU\�DQG�SURSRUWLRQDWH�
response to an internationally wrongful act committed by the state against which the counter-
measure is taken. ,G.
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and has been sentenced to death by Pakistan’s military court.160 On the very same 
day, India received another 1RWH�9HUEDOH from Pakistan stating that India’s re-
quest for consular access will be considered only if India responds to its MLA 
request.161 India replied on April 10, 2017 itself pointing that Pakistan’s act of giv-
ing such offers after conveying the news of Jadhav’s death sentence “underlines 
the farcical nature of the proceedings and so-called trial by a Pakistan military 
FRXUW�PDUWLDO´162 and if the same was executed, India “will regard it as a case of 
SUHPHGLWDWHG�PXUGHU �́163

IV. JURISDICTIONAL CHALLENGES RAISED BY 
PAKISTAN

In the backdrop of Jadhav’s death sentence without any consular ac-
FHVV��RQ�0D\����������,QGLD�¿OHG�D�FDVH�LQ�WKH�,&-�VHHNLQJ�DQ�RUGHU�RQ�SURYLVLRQDO�
measures.164 India requested the Court to order Pakistan to not act in a way that 
would prejudice its rights. This, India claimed, included an order staying Jadhav’s 
H[HFXWLRQ�WLOO�WKH�¿QDO�MXGJPHQW�RI�WKH�&RXUW�LV�RXW�165 It also requested the Court 
to order Pakistan to report all actions it takes in pursuance of Jadhav’s arrest.166

India based the jurisdiction of the Court on Article 36(1) of the 
Statute of the Court,167�ZKLFK�ZDV�DSSOLFDEOH�E\�YLUWXH�RI�WKH�UDWL¿FDWLRQ�RI�ERWK�
states to the Optional Protocol.168 The Optional Protocol provided for compulsory 
jurisdiction upon the Court for disputes arising out of the interpretation or appli-
cation of the Convention.169 It further pointed out that the mechanism for invok-
ing jurisdiction under Article 36(1) was independent of declarations made under 
Article 36(2)170 of the Statute.171 Thus, India restricted the jurisdiction of the Court 
to the application and interpretation of the Convention.

160 Memorial of India, VXSUD�note 132, ¶58 at 18.
161 Memorial of India, VXSUD�note 132, ¶59 at 18.
162 Memorial of India, VXSUD�note 132, ¶60 at 18.
163 Counter-Memorial of Pakistan, VXSUD�note 133, ¶67 at 18.
164 Jadhav (India v. Pakistan), Application Instituting Proceedings, May 8, 2017, I.C.J. G.L. No. 168 

(‘Application Instituting Proceedings’).
165� ,G., ¶60.
166� ,G.
167 Art. 36(1) of the Statute of the Court provides for the submission of a dispute for the purposes of 

adjudication by the ICJ YLD�D�VSHFLDO�DJUHHPHQW��L�H���DQ�DJUHHPHQW�WR�UHVROYH�D�VSHFL¿F�OHJDO�GLV-
SXWH�EHIRUH�WKH�,&-��RU�D�FRPSURPLVVRU\�FODXVH�JLYHQ�ZLWKLQ�D�VSHFL¿F�WUHDW\�WR�ZKLFK�ERWK�VWDWHV�
are party. 6HH�JHQHUDOO\ Andreas Zimmermann et al. (eds.), The Statute of the International Court 
of Justice: A Commentary, 787 (3rd ed., 2019).

168 Memorial of India, VXSUD�note 132, ¶32 at 18.
169 Optional Protocol, VXSUD�note 36, Art. 1 at 6.
170 Art. 36(2) of the Statute of the Court provides for the submission of a dispute for the purposes 

of adjudication by the ICJ via a declaration of compulsory jurisdiction of the ICJ when any legal 
dispute arises between the two nations. The nature of legal disputes which may be subjected to a 
compulsory jurisdiction of the ICJ are listed in Art. 36(2-5). 6HH�JHQHUDOO\ Zimmermann, VXSUD 
note 167.

171 Memorial of India, VXSUD�note 132, ¶33 at 18.
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India also pleaded that the Court had jurisdiction to examine the com-
pliance of the actions of domestic courts in light of international law, as was held 
by the Court in the Avena case.172 It noted that the Court also had the authority to 
determine an obligation to make reparation once it was established that there had 
been a breach of the Convention itself.173 Thus, the Court, by virtue of Article 36 of 
the Convention, could delve into the question of whether ‘due process’ standards in 
international law were accorded to Jadhav, synonymous to those enshrined under 
Article 14 of the International Covenant on Civil and Political Rights (‘ICCPR’).174

India further noted that the mention of the 2008 Agreement by 
Pakistan had no bearing on the jurisdiction, since even the issues relating to the 
interplay of the Convention and the 2008 Agreement would involve an interpre-
tation of the Convention.175 Thus, the Court would nonetheless have jurisdiction 
under Article 36(1) of the Statute of the Court read with Article 1 of the Optional 
Protocol.

As is the practice of the Court, even in this case, it decided very 
quickly on the provisional measures order. In response to India’s claim, the ICJ on 
May 18, 2017 issued a binding order on provisional measures staying the execution 
RI�-DGKDY�SHQGLQJ�D�¿QDO�,&-�UXOLQJ�176 In its order, the Court observed that it had 
SULPD�IDFLH jurisdiction over the case in light of the Optional Protocol.177

Pakistan had raised three main arguments militating against the 
Court’s exercising jurisdiction. First, it claimed that India could not seek a claim 
at the ICJ, as the same would amount to an abuse of process.178 Pakistan relied 
on Article I-III of the Optional Protocol as per which the Parties are required 
to exhaust other methods of dispute resolution before approaching the Court.179 
Pakistan argued that this exhaustion of other remedies is a precondition under the 
VCCR for a dispute to be argued before the Court.180 Nonetheless, the ICJ rejected 
this argument. In doing so it placed reliance on 8QLWHG� 6WDWHV�'LSORPDWLF� DQG�
&RQVXODU�6WDII�LQ�7HKUDQ��8QLWHG�6WDWHV�RI�$PHULFD�v.�,UDQ� (‘Tehran Hostages’) 
case wherein it was held that the VCCR does not lay down any “precondition of 
the applicability of the precise and categorical provision establishing compulsory 
MXULVGLFWLRQ�RI�WKH�FRXUW �́181 Further, the Court noted that pursuant to Article II and 
III of the Optional Protocol the process of arbitration and conciliation is only a 
substitute for recourse to the Court and the parties may agree if they wish resort to 

172 Avena Judgment, VXSUD�note 9, ¶28, ¶34 at 3.
173 Memorial of India, VXSUD�note 132, ¶38 at 18.
174� ,G�, ¶39, ¶40.
175� ,G�, ¶46.
176 Jadhav (India v. Pakistan), Order on Provisional Measures, May 18, 2017, I.C.J. G. L. No. 168.
177� ,G�, ¶15.
178 Counter-Memorial of Pakistan, VXSUD�note 133, ¶142.
179 Optional Protocol, VXSUD�note 36, Arts. 1–3.
180 Counter-Memorial of Pakistan, VXSUD�note 133, ¶143.
181 Jadhav Judgment, VXSUD�note 2, ¶47 at 2.
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the same.182 Therefore, the Court posited that India’s claim before the Court does 
not amount to an abuse of process and India is under no obligation to consider 
other dispute resolution mechanisms before approaching the Court.

With respect to its second opposition to the admissibility of India’s 
application, Pakistan claimed that it is an abuse of rights, as India has not acted in 
good faith. Primarily, Pakistan based this objection on two grounds. First, India’s 
failure to assist in the criminal investigation pertaining to Jadhav in pursuance 
of the MLA request, and second, the alleged ambiguity with respect to Jadhav’s 
nationality and the possession of illegal passports.

Pakistan argued that since India has failed to produce Jadhav’s 
³DFWXDO�SDVVSRUW� LQ�KLV� UHDO�QDPH �́� LW�KDV�FRQVHTXHQWO\�QRW�HVWDEOLVKHG�-DGKDY¶V�
nationality, which is a pre-requisite for seeking consular access to Jadhav under 
the VCCR.183 It noted that the passport retrieved from Jadhav, at the time of his 
arrest, was an authentic Indian passport bearing the name “Hussein Mubarak 
3DWHO �́184 Pakistan emphasises on the inherent ambiguity associated with the iden-
tity of “+XVVHLQ�0XEDUDN�3DWHO´�DQG�-DGKDY¶V�DELOLW\�WR�SURFXUH�D�SDVVSRUW�LQ�WKDW�
name.185 It alleges that India by granting Jadhav a “false cover name authentic 
SDVVSRUW´�KDV�YLRODWHG�WKH�816&�5HVROXWLRQ�������������DQG�RWKHU�FRXQWHU�WHUURU-
ism resolutions.186 This, as per Pakistan’s submissions, is even more problematic 
in light of the fact that India has failed to verify his real identity or authenticate 
his passport.187

Pakistan’s recourse to questioning the nationality of Jadhav presents 
an inherent dichotomy evidenced from the contradictions in its conduct before the 
institution of the case and its arguments after.188 India submitted that Pakistan has 
always regarded Jadhav to be of Indian nationality.189 Pakistan has demonstrated 
the same in various ways including diplomatic exchanges where Pakistan alleged 
Jadhav’s association with RAW and when Pakistan sought India’s assistance in 
criminal investigation. In light of the same, India posited that there was not any 
need for it to corroborate Jadhav’s nationality.

The Court agreed that Pakistan’s conduct prior to the institution of 
the case demonstrates Pakistan’s acceptance of Jadhav being an Indian national.190 
Further, it concluded that the relief sought by India couldn’t be denied on the basis 

182� ,G., ¶47.
183� ,G�, ¶52.
184� ,G�, ¶112.
185 Counter-Memorial of Pakistan, VXSUD�note 133, ¶110 at 18.
186 Jadhav Judgment, VXSUD�note 2, ¶52 at 2.
187 Counter-Memorial of Pakistan, VXSUD�note 133, ¶179 at 18.
188 Jadhav Judgment, VXSUD�note 2, ¶53 at 2.
189 Memorial of India, VXSUD�note 132, ¶65 at 18.
190 Jadhav Judgment, VXSUD�note 2, ¶56 at 2.
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that India refused to assist in criminal investigations or that its conduct breached 
UNSC Resolution 1373 (2001) and other resolutions.191

Lastly, Pakistan argued that by virtue of doctrine of unclean hands 
and the principles of H[�WXUSL�FDXVD�QRQ�RULWXUDFWLR�India should not be allowed 
to invoke the jurisdiction of the Court. It relied on Jadhav’s confession, which 
DV�SHU�LWV�FODLP�FRQ¿UPV�-DGKDY¶V�LQYROYHPHQW�LQ�DFWV�RI�HVSLRQDJH�RU�VS\LQJ�LQ�
furtherance of terrorism.192 Further, it contended that Pakistan’s denial in granting 
consular access to Jadhav is a consequence of India’s breach of its HUJDRPQHV�obli-
gations193 including the obligations contained in UNSC Resolution 1373.194 To fur-
ther establish its claim, Pakistan observed the Permanent Court of Justice (‘PCIJ’) 
decision in the )DFWRU\� DW� &KRU]RZ� �*HUPDQ\�v�� 3RODQG� (‘Chorzow Factory’) 
case wherein it was held that “one Party cannot avail himself of the fact that the 
RWKHU�KDV�QRW�IXO¿OOHG�VRPH�REOLJDWLRQ«LI� WKH�IRUPHU�3DUW\�KDV�E\�VRPH�LOOHJDO�
DFW�SUHYHQWHG�WKH�ODWWHU�IURP�IXO¿OOLQJ�WKH�REOLJDWLRQ�LQ�TXHVWLRQ �́195 It therefore 
submitted that India should not be allowed to take recourse for its own illegal acts 
through the ICJ.

In response to the same, India submitted that a state’s obliga-
tions under Article 36 are unconditional admitting of no exceptions. Therefore, 
Pakistan cannot place reliance on the above to skirt away from its obligations 
under the VCCR.196 The Court agreed with India’s reasoning. It noted that in the 
case concerning &HUWDLQ�,UDQLDQ�$VVHWV��,VODPLF�5HSXEOLF�RI�,UDQ�v.�8QLWHG�6WDWHV�
RI�$PHULFD�� (‘Iranian Assets’), it was held that “even if it were shown that the 
$SSOLFDQW¶V�FRQGXFW�ZDV�QRW�EH\RQG�UHSURDFK��WKLV�ZRXOG�QRW�EH�VXI¿FLHQW�SHU�VH�
WR�XSKROG�WKH�REMHFWLRQ�WR�DGPLVVLELOLW\ �́197 Further, in response to Pakistan’s reli-
ance on the Chorzow Factory case, the Court observed that as per the same case, 
Pakistan has an obligation to show how India through its allegedly wrong actions 
PD\�KDYH�SUHYHQWHG�3DNLVWDQ� IURP�IXO¿OOLQJ� LWV�REOLJDWLRQV�XQGHU� WKH�9&&5�198 
The Court noted that Pakistan has failed to observe the same and therefore cannot 
avail of the principle.

Therefore, the Court rejected the three jurisdictional challenges 
posed by Pakistan and by drawing its jurisdiction from the Optional Protocol to 
the VCCR; it admitted India’s application.

191� ,G�, ¶57.
192 Counter-Memorial of Pakistan, VXSUD�note 133, ¶218.3 at 18.
193 Obligations HUJD�RPQHV�are those which one state owes to every other state in the world. These 

may be distinguished from obligations HUJD�RPQHV�SDUWHV, which are those owed by one state 
party to a treaty to another. 6HH�JHQHUDOO\�Christian J. Tams, Enforcing Obligations Erga Omnes 
in International Law, 97 (2009).

194 Counter-Memorial of Pakistan, VXSUD�note 133, ¶218.6 at 18.
195� ,G�, ¶191.
196 Memorial of India, VXSUD�note 132, ¶17 at 18.
197 Jadhav Judgment, VXSUD�note 2, ¶61 at 2.
198� ,G�, ¶63.
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V. RETURN OF JADHAV – AN OUTLANDISH 
REMEDY?

In the ICJ, India had primarily prayed for the return of Jadhav, a 
remedy which has never been granted by the Court. In Part IV of the paper, I have 
analysed the precedents in the Avena and LaGrand case.199 As observed, in the 
absence of any remedy prescribed by the VCCR, the ICJ had allowed for “review 
DQG�UHFRQVLGHUDWLRQ´200 of the sentence of foreign criminal defendants as a remedy 
in response to the countries’ request for restoring of status quo thereby vacating 
the conviction and sentence.201A similar conclusion was arrived at in the Jadhav 
case too.

The Court based its reasoning on two grounds. First, by stating 
that even though Article 14 of the ICCPR bestows on everyone the right to fair 
trial, the court’s jurisdiction is limited to obligations arising from the VCCR.202 
Second, despite the difference as pointed out above, the Court by placing reliance 
on the Avena and La Grande case held that “the case before it concerns Article 
36 of the Vienna Convention and not the correctness as such of any conviction or 
VHQWHQFLQJ �́203 Similarly, India, itself, did not claim illegality in the nature of arrest 
or detention,204 but in “solely certain breaches of treaty obligations [on consular 
access] which preceded them�´205 Thereby, the Court rejected India’s request of 
annulment of the decision of the military court convicting Jadhav, his return and 
his safe passage to India.

,Q�WKLV�VHFWLRQ��,�ZLOO�¿UVW�EH�GLVFXVVLQJ�WKH�FRUUHFWQHVV�RI�WKH�MXGJ-
ment laid by the military court and the ensuing due process rights. Second, I shall 
EH�GLVFXVVLQJ�WKH�UHOHYDQFH�RI�WKH�UHPHG\�RI�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´�JUDQWHG�
in this case. Finally, I shall be considering the reasoning of the court particularly 
with respect to Article 14 of the ICCPR.

$�� 75,$/�%<�7+(�0,/,7$5<�&2857�$1'�(168,1*�'8(�
352&(66�5,*+76

Pakistan had presented multiple facts that may lead one to believe 
that the trial by the military court was in conformity with Jadhav’s due process 
rights. For instance, Pakistan had categorically stated in its memorial that on 
the day of the hearing in the military court, on a request made by Jadhav, the 

199� 6HH�discussion VXSUD�3DUW�,9�RQ�³-XULVGLFWLRQDO�&KDOOHQJHV�UDLVHG�E\�3DNLVWDQ �́
200 Avena, VXSUD�note 9, ¶121 at 3; LaGrand VXSUD�note 9, ¶126 at 3.
201 Avena, VXSUD�note 9, at 3; Memorial of Mexico, ¶407.
202 Jadhav Judgment, VXSUD�note 2, ¶36 at 2.
203� ,G�
204 Jadhav Judgment, VXSUD�note 2, ¶18 at 2.
205 Avena, VXSUD�note 9, ¶¶122-123 at 3.
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proceedings were adjourned for three weeks to allow Jadhav to prepare his de-
fence.206 Further, Jadhav was allowed adequate representation in the form of an 
H[SHULHQFHG�'HIHQGLQJ�2I¿FHU�207�,W�VWDWHG�WKDW�D�³ODZ�TXDOL¿HG�¿HOG�RI¿FHU´�ZDV�
present in the military court.208

In like manner, according to Pakistan’s claims, its actions have 
throughout been in conformity with international law.209 On January 2, 2017, the 
Adviser to the Prime Minister of Pakistan on Foreign Affairs forwarded a letter 
to the Secretary General of the United Nations wherein it based its allegation on 
Jadhav’s confessional statement that revealed India’s clandestine efforts at desta-
bilising Pakistan.210 In informing the United Nations, Pakistan regarded itself as 
“a responsible member of the international community seeking to draw attention 
to heinous violations of international law�´211

In this section, I attempt to ascertain the due process violations 
carried out by the Pakistani Government and the correctness of the trial by the 
military court. Contrary to what Pakistan has asserted, the way it has handled 
this case is fraught with violations of international standards of fair trial. This 
conclusion,which I seek to establish in this Part, shall be used in the subsequent 
VHFWLRQV� WR� DQDO\VH� WKH� YDOLGLW\� RI� WKH� UHPHG\� RI� ³UHYLHZ� DQG� UHFRQVLGHUDWLRQ´�
granted by the Court.

2Q�$SULO����������DQ�LQLWLDO�),5�FRQFHUQLQJ�-DGKDY�ZDV�¿OHG�DIWHU�
which the police authorities had begun investigation against him.212 The initial 
FIR recorded that Jadhav is a Commander of Indian Navy and is working with 
Indian foreign intelligence agency RAW.213 It was alleged that he had illegally 
crossed over Pakistan and was in possession of an illegal passport.214 Five months 
ODWHU��RQ�6HSWHPEHU����������D�VXSSOHPHQWDU\�),5�ZDV�¿OHG�215 The trial of Jadhav 
commenced before Field General Court Martial on September 21, 2016.216 He was 
subsequently awarded a death sentence on April 10, 2017.217

206 Counter-Memorial of Pakistan, VXSUD�note 133, ¶45 at 18.
207� ,G�, ¶46.
208� ,G�, ¶75.6.
209� ,G�, ¶3.
210� ,G�, ¶50.
211� ,G�, ¶51.
212� ,G�, ¶31.
213� ,G�, ¶76.
214� ,G�� Sartaj Aziz, the adviser to the Pakistan Prime Minister on Foreign Affairs had also alleged 

that Kulbhushan Jadhav had illegally crossed over while being in the possession of two pass-
ports bearing two different names. 6HH�THE Times of India, ,QGLD�PXVW�H[SODLQ�ZK\�-DGKDY�KDG�
WZR�SDVVSRUWV��6DUWDM�$]L]��$SULO�����������DYDLODEOH�DW�KWWSV���WLPHVR¿QGLD�LQGLDWLPHV�FRP�LQGLD�
india-must-explain-why-jadhav-had-two-passports-sartaj-aziz/articleshow/58180984.cms (Last 
visited on February 15, 2020)

215 Jadhav Judgment, VXSUD�note 2, ¶24 at 2.
216 Counter-Memorial of Pakistan, VXSUD�note 133, ¶45 at 18.
217� ,G�, ¶64.
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The decision of the military court did not come as a surprise. Since 
the Constitution of Pakistan and the Pakistan Army Act was amended in 2015, 
military courts have tried and convicted alleged terrorists in 99.2 percent of cas-
es.218 These consisted of at least 646 trials, out of which 310 people had been sen-
tenced to death and 234 people had been given imprisonment sentences.219 Further, 
according to the Human Rights Commission of Pakistan, the military court sen-
tenced at least thirty-one defendants to death after its jurisdiction over civilians 
ended.220 Article 6 of the ICCPR mandates that the death sentence only be im-
posed in cases of the most serious crimes.221 This standard has been interpreted by 
the UN Human Rights Committee to be “read restrictively and appertain only to 
FULPHV�RI�H[WUHPH�JUDYLW\��LQYROYLQJ�LQWHQWLRQDO�NLOOLQJ �́222�,W�IXUWKHU�TXDOL¿HV�WKDW�
crimes not resulting directly and intentionally in death, such as attempted murder, 
although serious in nature, can never serve as the basis for the imposition of the 
death penalty.223 Accordingly, Pakistan’s continued implementation of the death 
penalty, despite the case not meeting the threshold of extreme gravity, is in viola-
tion of its obligations under the ICCPR.

,W� LV�VXVSHFWHG�WKDW�WKH�3DNLVWDQL�DXWKRULWLHV�GLG�QRW�KDYH�VXI¿FLHQW�
evidence to conclusively convict Jadhav, due to the zealous efforts of the authori-
ties to maintain a non-disclosure of the relevant evidence considered.224 Sartaz 
Aziz, National Security Advisor to the Pakistan’s Prime Minister had clearly re-
vealed while directing a full senate chamber in December 2016 that the record sub-
mitted by Pakistan authorities on the conviction of Jadhav was composed of “mere 
VWDWHPHQWV´�ODFNLQJ�FRQFOXVLYH�HYLGHQFH�225 The sentence by the military court was 
primarily based on the confession that Jadhav had given before the magistrate. In 
the confession, Jadhav appears to admit his entering Pakistan with the intention 
of engaging in espionage activities at the behest of RAW.226 Jadhav’s confession 
was the sole substantive evidence before the military court as most charges framed 
against him were based on it.227 In fact, Pakistan had not only used the confession 

218 International Commission of Jurists, %ULH¿QJ�3DSHU�RQ0LOLWDU\�,QMXVWLFH� LQ�3DNLVWDQ, (January 
2019), available at https://www.icj.org/wp-content/uploads/2019/01/Pakistan-military-courts-
$GYRFDF\�$QDO\VLV�EULHI������(1*�SGI��/DVW�YLVLWHG�RQ-DQXDU\�����������µ%ULH¿QJ�3DSHU¶��

219 Press Release, Inter-Services Public Relations, December 16, 2018, available at https://www.ispr.
gov.pk/press-release-detail.php?id=5096 (Last visited on January 5, 2020).

220 Human Rights Commission of Pakistan, 3XQLVKHG�IRU�%HLQJ�9XOQHUDEOH��+RZ�3DNLVWDQ�([HFXWHV�
WKH�3RRUHVW�DQG�WKH�0RVW�0DUJLQDOL]HG�LQ�6RFLHW\ (October, 2019).

221 International Covenant on Civil and Political Rights, December 16, 1966, 999 U.N.T.S. 141, Art. 6.
222 United Nations Human Rights Council, GA HRC/42, Preambulatory Clauses, U.N. Doc. A/

HRC/42/L.37, (23 September 2019).
223 Human Rights Committee, Centre for Civil and Political Rights, General Comment No. 36 on 

Article 6 of the ICCPR on the Right to Life, ¶35, U.N. Doc. CCPR/C/GC/36 (October 30, 2018).
224 Memorial of India, VXSUD�note 132, ¶13 at 18.
225 Rediff, :KDW�:DV�WKH�1HHG�IRU�-DGKDY�WR�%H�7ULHG�E\�D�0LOLWDU\�&RXUW, April 11, 2017 available 

at https://www.rediff.com/news/report/what-was-the-need-for-jadhav-to-be-tried-by-a-military-
court/20170411.htm (Last visited on January 12, 2020).

226 Jadhav Judgment, VXSUD�note 2, ¶22 at 2.
227 Memorial of India, VXSUD�note 132, ¶13 at 18.
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to establish its own legitimacy and appropriateness before the United Nations228 
but also while seeking assistance from India in the criminal investigation of the 
case.229 It even used the confessional video in the provisional measures hearing 
before the Court.230

Interestingly, in more than ninety-three percent of the cases involv-
ing the imposition of the death penalty by Pakistani military courts, the defendants 
allegedly ‘confess’ to their involvement in terrorist activities before a judicial mag-
istrate.231 The fact that almost all defendants have ended up confessing to the se-
verest crimes also indicates the nature of the effect of the intimidating setting that 
compels them to confess. Jadhav’s confession was in fact made so promptly that it 
ZDV�UHFRUGHG�HYHQ�EHIRUH�WKH�¿OLQJ�RI�WKH�),5�232 This raises numerous concerns 
with respect to their voluntariness including possibility of use of treatment and 
LQÀLFWLRQ�RI�WRUWXUH�LQ�GHUDFLQDWLRQ�RI�WKH�FRQIHVVLRQV��6XFK�FRQGXFW�LV�QRW�RQO\�DQ�
internationally wrongful act,233 but also amounts to a MXV�FRJHQV violation.234

The manner, in which the confession was recorded while Jadhav was 
kept incommunicado amid multiple versions of his statement circulating in the 
media,235 remains highly unclear. In light of this and the general practice of such 
military courts,236 it will not be unreasonable to doubt the voluntary aspect of such 
confessions. In fact, a few challenges to the decisions in the Supreme Court of 
Pakistan amongst other concerns, do question the voluntariness, and thereby, the 
admissibility of these confessions.237 The Supreme Court refused to entertain any 
VXFK�TXHVWLRQV�DQG�FRPPHQW�RQ�WKH�LQÀLFWLRQ�RI�WRUWXUH�DQG�DQ\�LOO�WUHDWPHQW�RQ�

228 Counter-Memorial of Pakistan, VXSUD�note 133, ¶51 at 18.
229 Memorial of India, VXSUD�note 132, ¶53 at 18.
230� ,G�, ¶206.
231 Reema Omer, 6XVSHFW�&RQIHVVLRQV, Dawn News, November 13, 2016, available at https://www.

dawn.com/news/1295973/suspect-confessions (Last visited on January 5, 2020).
232 While the confession was recorded on March 25, 2016, the FIR was not registered until April 8, 

2016. For more information VHH Memorial of India, VXSUD�note 132, ¶61 at 18.
233 Art. 1 of the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment (‘CAT’) states that the term ‘torture’ includes intentional acts which cause severe 
SDLQ�RU�VXIIHULQJ��ERWK�SK\VLFDO�RU�PHQWDO��LQÀLFWHG�IRU�WKH�SXUSRVH�RI�REWDLQLQJ�LQIRUPDWLRQ�RU�
confession. Further, Art. 15 of the CAT prohibits the use of information obtained through the 
means of torture as substantial evidence in a judicial proceeding. 6HH�JHQHUDOO\�Manfred Nowak, 
Moritz Birk & Guiliana Monina, The United Nations Convention Against Torture and its Optional 
Protocol: A Commentary, 36 (2nd ed., 2019).

234� -XV�FRJHQV or peremptory norms are those which are considered intransgressible under interna-
tional law. Thus, these norms garner a mandatory compliance from all states regardless of whether 
these states are parties to treaties codifying the respective MXV�FRJHQV norms. 6HH�JHQHUDOO\ Erika 
de Wet, 7KH�3URKLELWLRQ�RI�7RUWXUH�DV�DQ�,QWHUQDWLRQDO�1RUP�RI�-XV�&RJHQV�DQG�,WV�,PSOLFDWLRQV�
IRU�1DWLRQDO�DQG�&XVWRPDU\�/DZ, Vol.15(1), EJIL, 97 (2004).

235 The Wire, 3DNLVWDQ�5HOHDVHV�$QRWKHU�.XOEKXVKDQ�-DGKDY�µ&RQIHVVLRQ¶�9LGHR��,QGLD�'LVPLVVHV�
DV�µ3URSDJDQGLVWLF¶, January 4, 2018, available at https://thewire.in/diplomacy/pakistan-releases-
another-kulbhushan-jadhav-confession-video (Last visited on May 23, 2020).

236� 6HH discussion VXSUD�3DUW�9�$�RQ�³7ULDO�E\�WKH�0LOLWDU\�&RXUW�DQG�(QVXULQJ�'XH�3URFHVV�5LJKWV �́
237 Press Release, Inter-Services Public Relations, December 16, 2018, available at https://www.ispr.

gov.pk/press-release-detail.php?id=5096 (Last visited on January 5, 2020).
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the ground that they were recorded before the magistrates and were not retracted 
by the defendant.238 Essentially, the judicial review jurisdiction of the appellate 
courts and the secrecy that surrounds the pre- and post-trial proceedings raise 
questions regarding the legality of such statements.239

Additionally, apart from the evidentiary failings discussed above, the 
procedures inherent to the operation of the Pakistani military courts themselves 
remains non-conducive to achieve the international minimum standard for accord-
ing the right to a fair trial.

It is a common feature of the Pakistani military courts to hold trials 
in secret.240 Defendants are also denied rights to legal representation and effective 
appeal mechanisms before civilian courts.241 Further, defendants are also denied 
access to basic court documents, including evidence provided against them as also 
written judgments declaring the guilt and subsequent quantum of punishment re-
ceived by the former.242 Including this, defendants are prone to being detained 
in undisclosed remote locations, which increases the likelihood of torture being 
used as a means of obtaining information.243 The only manner in which informa-
tion is made public is through media announcements made by the ISPR. They re-
lease vague statements with respect to the accused, details of offenses committed 
by them, information about their alleged association with proscribed groups, the 
punishment that has been awarded to them, etc.244 The statements are imprecise 
and elusive and do not mention the role played by the accused in the alleged of-
fense.245 Even in this case, Pakistan had persistently declined to make public or at 
the least inform India of the detailed charges against Jadhav or the evidence used 
to prove the same.246 These apprehensions are exacerbated by the fact that till date, 
the text of the judgment of the military court has not been provided to India.247

Every accused has a right to appeal his sentence. This principle 
is also enshrined in Article 14(5) of the ICCPR.248 Further, the Draft Principles 

238 Omer, VXSUD�note 231, at 26.
239 United Nations Committee Against Torture, 6XEPLVVLRQ�RI�WKH�,QWHUQDWLRQDO�&RPPLVVLRQ�RI�-XULVWV�

DQG� WKH�+XPDQ�5LJKWV�&RPPLVVLRQ�RI�3DNLVWDQ� LQ� YLHZ�RI� WKH�([DPLQDWLRQ�E\� WKH�&RPPLWWHH�
$JDLQVW� 7RUWXUH� RI� WKH� )LUVW� 3HULRGLF� 5HSRUW� RI� 3DNLVWDQ� XQGHU� $UWLFOH� ��� RI� WKH� &RQYHQWLRQ�
$JDLQVW�7RUWXUH�DQG�RWKHU�&UXHO��,QKXPDQ�RU�'HJUDGLQJ�7UHDWPHQW�RU�3XQLVKPHQW, ¶24 (March 
2017).

240� 6HH discussion VXSUD�3DUW�9�$�RQ�³7ULDO�E\�WKH�0LOLWDU\�&RXUW�DQG�(QVXULQJ�'XH�3URFHVV�5LJKWV �́
241� ,G., ¶¶25, ¶32; International Commission of Jurists, 0LOLWDU\�,QMXVWLFH�LQ�3DNLVWDQ��4XHVWLRQV�DQG�

$QVZHUV, ¶4 (December 2016).
242� %ULH¿QJ�3DSHU��VXSUD�note 218, 3 at 25.
243� ,G�
244� ,G.
245� ,G.
246 Memorial of India, VXSUD�note 132, ¶13 at 18.
247� ,G�
248 International Covenant on Civil and Political Rights, December 16, 1966, 999 U.N.T.S. 141, Art. 

14(5).
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Governing the Administration of Justice Through Military Tribunals under 
Principle 17 categorically state that civil courts must hear appeals from military 
courts.249 In contrast, the Supreme Court of Pakistan in the case of 6DLG�=DPDQ�
.KDQ�v.�)HGHUDWLRQ�RI�3DNLVWDQ�had conclusively held that neither the High Court 
nor the Supreme Court could hear an appeal on the merits of any decision of the 
military courts.250 While the domestic criminal procedure of Pakistan prohibits 
appeals from judgments passed by military courts to civilian courts, the petition-
ers can invoke the writ jurisdiction of the High Courts and the Supreme Court in 
order to challenge these proceedings.251 This may only be done on the grounds of 
FRUDP�QRQ�MXGLFH, i.e. the lack of a court’s authority to make a legal determination, 
lack of jurisdiction, or bad faith.252

The right of appeal from the judgments passed by a military court, 
however, lies with the military appellate tribunals in the case of a death sentence, 
life imprisonment, imprisonment exceeding three months, or dismissal from ser-
vice.253 The appellate tribunals exercise a broad range of powers, including the 
power to reduce or enhance the punishment awarded by the lower court. Notably, 
the verdict of the appellate tribunal is UHV�MXGLFDWD even with respect to the High 
Court and the Supreme Court; therefore, if the appellate tribunals uphold a mili-
tary court decision, then it cannot be challenged on any ground at all.254

In this case, Mr. Jadhav was awarded the death sentence by the Field 
*HQHUDO� &RXUW� 0DUWLDO� RI� 3DNLVWDQ� ZKLFK� ZDV� VXEVHTXHQWO\� FRQ¿UPHG� E\� WKH�
Chief of Army Staff on April 10, 2017.255 It was evidenced that an appeal to the 
VDPH�ZDV�¿OHG� DQG� UHMHFWHG�EHIRUH� WKH�0LOLWDU\�$SSHOODWH�&RXUW� XQGHU�6HFWLRQ�
133B of the Pakistan Army Act, 1952.256�&RQVHTXHQWO\��D�PHUF\�SHWLWLRQ�ZDV�¿OHG�
to the Chief of Army Staff and another petition with the Government of Pakistan 
under Section 131 and an appeal under Section 133B of the Pakistan Army Act, 
�����ZDV�¿OHG�E\�-DGKDY¶V�PRWKHU�257 However, no information with regards to the 
outcome is available.

In the present case, despite the fact that the trial by the military court 
was in complete disregard of the international standards of fair trial, the Court 

249 United Nations Economic and Social Council, Commission of Human Rights on Civil And Political 
Rights, Including the Question of Independence of the Judiciary, Administration of Justice, 
Impunity, 'UDIW�3ULQFLSOHV�*RYHUQLQJ�WKH�$GPLQLVWUDWLRQ�RI�-XVWLFH�7KURXJK�0LOLWDU\7ULEXQDOV, 
Principle No. 17, U.N. Doc. E/CN.4/2006/58 (January 13, 2006), available at http://hrlibrary.umn.
edu/instree/DecauxPrinciples.html (Last visited on January 12, 2020).

250� 6DLG�=DPDQ�.KDQ v.)HGHUDWLRQ�RI�3DNLVWDQ, Supreme Court of Pakistan, 2016 SCC OnLine Pak 
SC 2 (‘Said Zaman Khan’).

251 The Pakistan Army Act, 1952, Act No. XXXIX of 1952, §133.
252 Said Zaman Khan, VXSUD�note 250, at 28.
253� %ULH¿QJ�3DSHU��VXSUD�note 218, 3 at 25.
254� ,G.
255 Counter-Memorial of Pakistan, VXSUD�note 133, ¶64 at 18.
256 Memorial of India, VXSUD�note 132, ¶70 at 18.
257� ,G.
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refused to annul the decision of the military court. It noted that in cases of viola-
tion of Article 36, annulment of conviction and sentence is not the “necessary and 
VROH´�UHPHG\�258 With respect to the validity of Jadhav’s confessional statement, the 
Court merely noted that the circumstance in which the confession was recorded 
was unclear.259 However, the Court abstained from commenting any further on the 
conclusiveness of the confession.

The above analysis reveals that the military courts in Pakistan, both 
in principle and practice, are not apposite for trying terrorism cases. Military 
courts in Pakistan are neither independent nor impartial.260 These courts are pre-
VLGHG�E\�PLOLWDU\�RI¿FHUV�ZKR�UHSUHVHQW�WKH�VWDWH¶V�H[HFXWLYH�EUDQFK�261 It functions 
as an isolated parallel justice system distinct from the national justice framework. 
In fact, there is no clarity on the cases that can be tried by these courts. Jurisdiction 
of such cases must lie with the civilian courts and military courts must be limited 
to for trying cases involving military personnel convicted of military offenses. In 
IDFW��WKH�,QWHUQDWLRQDO�&RPPLWWHH�RI�-XULVWV��LQ�LWV�EULH¿QJ�SDSHU�SXEOLVKHG�LQ�������
had taken cognisance of this blanket violation of fair trial standards in Pakistan’s 
military courts.262 The paper opined that Pakistan must review its anti-terrorism 
laws and the policies and practices governing the military justice system so that 
it is in conformity with the domestic laws of Pakistan and the international legal 
standards that it is mandated to adhere to.263

%�� &216,'(5$7,21�2)�%5($&+�2)�2%/,*$7,216�81'(5�
7+(�,&&35

The objective of granting consular access under Article 36 of the 
VCCR like the fair trial standard under Article 14 of the ICCPR, is geared towards 
protecting due process rights. India, while arguing that the trial and conviction of 
-DGKDY�E\�WKH�PLOLWDU\�FRXUW�GLG�QRW�IXO¿O�WKH�VWDQGDUGV�RI�D�IDLU�WULDO��KDG�SODFHG�
reliance on Article 14 of the ICCPR.264 Article 14 of the ICCPR states “everyone 
shall be entitled to a fair and public hearing by a competent, independent and 
impartial tribunal established by law�´265 The UN Human Rights Committee has 
FODUL¿HG�WKDW�SXUVXDQW�WR�$UWLFOH����RI�WKH�,&&35��WKH�ULJKW�WR�IDLU�WULDO�EHIRUH�DQ�
independent and impartial forum is applicable to all courts, irrespective of whether 

258 Jadhav Judgment, VXSUD�note 2, ¶137 at 2.
259� ,G�, ¶22.
260� %ULH¿QJ�3DSHU��VXSUD�note 218, 3 at 25.
261 Muhammad Zubair, :K\� 3DNLVWDQ� 6KRXOG� 1RW� 5HQHZ� 0DQGDWH� RI� 0LOLWDU\� &RXUWV� WR� 7U\�

7HUURULVP�6XVSHFWV, Constitution Net, January 28, 2019, available at http://constitutionnet.org/
news/why-pakistan-should-not-renew-mandate-military-courts-try-terrorism-suspects (Last vis-
ited on January 12, 2020).
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264 Memorial of India, VXSUD�note 132, ¶¶24–25 at 18.
265 International Covenant on Civil and Political Rights, December 16, 1966, 999 U.N.T.S. 141, Art. 
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it is civilian or military, ordinary or specialised.266 Both India and Pakistan are 
contracting states to the ICCPR and the convention is thus applicable to both states 
LQWHU�VH.267 Assuming that India claimed illegality of the military trial on the basis 
of the breach of obligations under Article 14 of the ICCPR, the Court inevitably 
ruled that it is not empowered to grant a remedy based on a breach of the ICCPR 
as its basis is limited to the interpretation and application of VCCR as it derives 
its jurisdiction from Article I of the Optional Protocol to the VCCR. It stated that 
“the remedy to be ordered in this case has the purpose of providing reparation 
only for the injury caused by the internationally wrongful act of Pakistan that falls 
ZLWKLQ�WKH�&RXUW¶V�MXULVGLFWLRQ�́ 268 Therefore, the Court had refused to read into 
the ICCPR to declare the military trial to be invalid.

Now, the question arises as to whether India argued illegality of the 
military court’s trial based on Article 14 of the ICCPR? If yes, then the Court’s rea-
soning is inevitable as it is bound to derive jurisdiction from the Optional Protocol. 
Nonetheless, in its memorial, acknowledging that the jurisdiction of the Court is 
based on the VCCR, India had stated that “Article 36, by creating the mechanism 
of consular access, enables the sending State to help its national realise the promise 
of due process. The place of Article 36 in the rubric of the due process guarantee 
PXVW�LQIRUP�LWV�LQWHUSUHWDWLRQ�́ 269 Thus, India intended to claim its relief as a result 
of violation of Article 36 itself and not Article 14 of the ICCPR. Considering that 
both India and Pakistan are Contracting States to the ICCPR, India’s submission 
was that a remedy for the breach of Article 36 should be decided in accordance 
with international obligations. India argued that these international obligations, 
were driven by Article 14 of the ICCPR.270 In fact, the ICJ had itself noted that it 
was within its power to ascertain obligations under the VCCR in the context of 
Article 14 of the ICCPR.271

In the 8QLWHG�6WDWHV�'LSORPDWLF�DQG�&RQVXODU�6WDII�LQ�7HKUDQ��8QLWHG�
6WDWHV�RI�$PHULFD�v. ,UDQ� (‘Tehran Hostages’) case, the Court had opined “no pro-
vision of the Statute or Rules contemplates that the Court should decline to take 
cognizance of one aspect of a dispute merely because that dispute has other as-
SHFWV��KRZHYHU�LPSRUWDQW�́ 272 The protection of human rights is a recognised erga 

266 Human Rights Committee, Centre for Civil and Political Rights, *HQHUDO�&RPPHQW�1R�����RQ�
$UWLFOH����RI�WKH�,&&35�RQ�WKH�5LJKW�WR�(TXDOLW\�%HIRUH�&RXUWV�DQG�7ULEXQDOV�DQG�7R�$�)DLU�7ULDO, 
¶22, U.N. Doc. CCPR/C/GC/32 (August 23, 2017).

267 United Nations Treaty Collection, Status of Treaties, International Covenant on Civil and Political 
5LJKWV�� DYDLODEOH� DW� KWWSV���WUHDWLHV�XQ�RUJ�SDJHV�9LHZ'HWDLOV�DVS["VUF 75($7<	PWGVJB
QR ,9��	FKDSWHU �	FODQJ BHQ��/DVW�YLVLWHG�RQ�-DQXDU\����������

268 Jadhav Judgment, VXSUD�note 2, ¶135 at 2.
269 Memorial of India, VXSUD�note 132, ¶19 at 18.
270 Memorial of India, VXSUD�note 132, ¶¶175–176 at 18.
271 Jadhav Judgment, VXSUD�note 2, ¶37 at 2.
272 United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), 

Judgment, May 24, 1980, I.C.J. G.L. No. 64, ¶36.
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RPQHV obligation.273 It also includes obligation of a State to safeguard a foreign 
nationals due process rights.274 In the present case, India had submitted that Article 
36 of the VCCR providing for consular access to foreign criminal defendants is an 
extension of this universal obligation.275

In fact, in the 4XHVWLRQV�RI�,QWHUSUHWDWLRQ�DQG�$SSOLFDWLRQ�RI�WKH������
0RQWUHDO�&RQYHQWLRQ�DULVLQJ�IURP�WKH�$HULDO�,QFLGHQW�DW�/RFNHUELH��/LE\DQ�$UDE�
-DPDKLUL\D v. 8QLWHG�.LQJGRP��� (‘Lockerbie’) cases, the jurisdiction of the ICJ 
was limited to the Montreal Convention.276 Nonetheless, during the proceedings, 
the ICJ did consider UNSC Resolutions as defences.277 Additionally, in the 2LO�
3ODWIRUPV��,VODPLF�5HSXEOLF�RI�,UDQ�v.�8QLWHG�6WDWHV�RI�$PHULFD�(‘Oil Platforms’) 
case, Judge Buergenthal noted that it is not within the mandate of the Court to 
“deal with a subject in the disposit if of its judgment that the parties to the case 
KDYH�QRW�� LQ� WKHLU�¿QDO� VXEPLVVLRQV�� DVNHG� LW� WR� DGMXGLFDWH �́278 Moreover, in the 
$UUHVW�:DUUDQW�case, the ICJ posited that it is still not prevented “from address-
ing certain legal points in its reasoning�´279 Therefore, in addressing an issue not 
directly submitted by the parties, it is well within the Court’s powers to address 
“certain aspects of that question in the reasoning of its Judgment, should it deem 
this necessary or desirable�´280

In the same way, in the present case, India had argued for the Court 
to consider states’ obligations under Article 14 of the ICCPR as applicable rules 
of international law while fashioning a remedy for the breach of the VCCR. It had 
argued that the remedy prescribed by the Court in the Avena and LaGrand cases, 
WKDW�LV�RI�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´LV�QRW�VXI¿FLHQW�LQ�WKH�SUHVHQW�FDVH��JLYHQ�
the blatant disregard of Jadhav’s due process rights.281 Therefore, it had not relied 
on Article 14 of the ICCPR with the intention of claiming an independent breach 
but rather as a reason for the Court to alter its ways and grant a remedy that is 
proportional to the breach.

In fact, while rejecting India’s prayer for annulling the decision of the 
PLOLWDU\�FRXUW��WKH�&RXUW�KDG�SRVLWHG�WKDW�³SDUWLDO�RU�WRWDO�DQQXOPHQW´�RI�WKH�WULDO�
by the military court is not the only redress to cases involving breach of Article 

273 Universal Declaration of Human Rights, G.A. Res. 217A(III), U.N. Doc. A/810 (December 12, 
1948), Preamble; Memorial of India, VXSUD�note 132, ¶129 at 18.

274 Lee & Quigley, VXSUD note 3, at 2.
275 Memorial of India, VXSUD�note 132, ¶148 at 18.
276 Questions of Interpretation and Application of the 1971 Montreal Convention arising from the 

Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Judgment, February 
27, 1998, I.C.J. G.L. No. 88 (‘Lockerbie’).

277� ,G�, ¶50.
278 Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, November 6, 

2003, I.C.J. G.L. No. 90, ¶8 (‘Oil Platforms’).
279 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), February 14, 

2002, Judgment, I.C.J. Rep. 2002, ¶43.
280� ,G.
281 Memorial of India, VXSUD�note 132, ¶24 at 18.
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36.282 It is in consonance with this concern that India had used Article 14 to allow 
the Court to tweak its remedy accordingly. Instead, the Court considered India’s 
argument as a separate plea requiring a relief independent of the VCCR, which it 
ruled was outside its jurisdictional basis to the prejudice of India.

India’s arguments are primarily made from the vast jurisprudence of 
the Inter-American Court of Human Rights, which has recognised consular rights 
as a part of the larger due process rights enshrined under the ICCPR. Though the 
Court refused to read a state’s obligations under the ICCPR, while granting a rem-
HG\�IRU�YLRODWLRQ�RI�$UWLFOH����RI�WKH�9&&5��LW�GLG�WDNH�WKH�¿UVW�VWHS�DW�UHFRJQLVLQJ�
human rights claims as a part of the breach of Article 36. It regarded the principle 
RI�IDLU�WULDO�WR�EH�RI�³FDUGLQDO�LPSRUWDQFH�LQ�DQ\�UHYLHZ�DQG�UHFRQVLGHUDWLRQ �́283 
To this end, while violations of human rights could not directly be contended due 
WR� ODFN�RI� MXULVGLFWLRQ�� LW�ZDV�VWLOO� UHJDUGHG�DV�VLJQL¿FDQW� LQ� OD\LQJ� WKH�DPELW�RI�
the remedy emanating from a violation of the Article 36. By virtue of it being the 
,&-¶V�¿UVW�VWHS��LW�LV�FHOHEUDWRU\��QRWZLWKVWDQGLQJ�ZKHWKHU�LW�ZLOO�PDNH�D�UHDVRQDEOH�
contribution to the existing corpus of VCCR YLV�j�YLV international human rights.

&�� 7+(�5(0('<�2)�³5(9,(:�$1'�5(&216,'(5$7,21´

In the present case, India differentiated the case of Jadhav from that 
of Avena and LaGrand fundamentally on the ground that those cases were tried 
in ordinary criminal courts, which ensured the minimum standards of fair trial.284 
Juxtaposed to that, Jadhav’s conviction was decided by a military court that did 
not assure a fair trial to Jadhav, breaching obligations enlisted in the VCCR along 
with international human rights obligations with regard to due process.285 India 
argued that this breach of fair trial guarantee should render the judgment of the 
military court as void and thus sought Jadhav’s repatriation.286

Nonetheless, following a similar pattern as the Avena and LaGrand 
case, the Court while holding that Pakistan by not informing Jadhav of his rights 
without delay and by denying India consular access to Jadhav had breached its ob-
ligations under the VCCR, rejected India’s unprecedented request for repatriation 
and held that “a continued stay of execution constitutes an indispensable condition 
IRU�WKH�HIIHFWLYH�UHYLHZ�DQG�UHFRQVLGHUDWLRQ�RI�WKH�FRQYLFWLRQ�DQG�VHQWHQFH´�RI�WKH�
defendant, by a majority of 15-1.287

On the alleged due process violation and concomitant question of 
the adequacy of the remedy, Pakistan argued that, in any event, the appropriate 

282 Jadhav Judgment, VXSUD�note 2, ¶137 at 2.
283� ,G�, ¶145.
284 Memorial of India, VXSUD�note 132, ¶185 at 18.
285� ,G�, ¶183.
286 Memorial of India, VXSUD�note 132, ¶2143 at 18.
287 Jadhav Judgment, VXSUD�note 2, ¶148 at 2.
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UHPHG\�LQ�WKLV�FDVH�ZRXOG�EH�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´�RI�WKH�VHQWHQFH�E\�WKH�
military court.288 The Court while granting the remedy of “review and reconsider-
DWLRQ´�HPSKDVLVHV�WKDW�WKH�VDPH�PXVW�EH�HIIHFWLYH�LQ�RUGHU�WR�KROG�DQ\�PHDQLQJ�289 
,Q�GHWHUPLQLQJ�WKH�PHDQLQJ�RI�WKH�WHUP�HIIHFWLYH��WKH�&RXUW�YHU\�EULHÀ\�OLPLWHG�
it to entail rectifying the breach of obligations under the VCCR and any possible 
prejudice caused by the same.290 Thereby, the Court did not necessarily mandate 
the remedy to undo the effects caused because of other due process violations like 
the absence of a fair trial.

Pakistan raised two arguments to establish that its judicial process 
is adept to allow for reconsideration of the judgment rendered by the military 
court. First, it relied on a High Court judgment pending execution, to argue that 
the defendants have a right to challenge the decision of the military court,291 and 
second, that clemency procedures can be appropriately employed to further aid in 
the process of judicial review.292 Using this conclusion, it posited that the remedy 
RI�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ´�LV�DSSURSULDWH�DQG�HIIHFWLYH�LQ�WKH�SUHVHQW�FDVH�

Pakistan relied on a 2009 judgment given by the Peshawar High 
Court to establish the effectiveness, robustness and generally, the competence of 
Pakistan’s judicial review process.293 In the concerned case, conviction of over 
seventy people convicted by the military court on charges of terrorism was set 
aside by the High Court.294�,Q�GRLQJ�VR��LW�FRPPHQWHG�RQ�WKH�LQVXI¿FLHQF\�RI�WKH�
evidence and the fact that the proceedings were conducted in bad faith.295 Pakistan 
used this judgment to make the Court believe in the legitimacy of its judicial pro-
cess296 and to establish the irrelevancy of India’s due process arguments with re-
spect to fair trial.297

India argued that the Court must not take into consideration the deci-
sion of the Peshawar High Court as it was a matter of an appeal and thereby has 
QR� VLJQL¿FDQFH� DV� LWV� RSHUDWLRQ� LV� VXVSHQGHG� WLOO� WKH� MXGJPHQW� RI� WKH� 6XSUHPH�
Court.298

Surprisingly, the ICJ accepted Pakistan’s arguments and declined to 
interfere with the fairness of the trial by the military court. This it did despite 

288 Counter-Memorial of Pakistan, VXSUD�note 133, ¶390 at 18.
289 Jadhav Judgment, VXSUD�note 2, ¶139 at 2.
290� ,G�
291 Counter-Memorial of Pakistan, VXSUD�note 133, ¶¶465–470 at 18.
292 Counter-Memorial of Pakistan, VXSUD�note 133, ¶¶459–464 at 18.
293 Abdur Rashid v. Federation of Pakistan, Writ Petition No. 536-P of 2018, decided on October 18, 

2018 (Peshawar)(‘Abdur Rashid’).
294� ,G�
295� ,G., 173.
296 Jadhav (India v. Pakistan), Verbatim Record, February 19, 2019, I.C.J. G.L. No. 168, ¶22.
297 Jadhav (India v. Pakistan), Verbatim Record, February 21, 2019, I.C.J. G.L. No. 168, ¶100.
298� ,G.; 6HH�DOVR�Said Zaman Khan, VXSUD�note 250, at 28.
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knowing that the same is a pending decision in the Supreme Court.299 It held that 
WKH�GRPHVWLF�OHJDO�V\VWHP�RI�3DNLVWDQ�RIIHUV�D�ZHOO�GH¿QHG�DQG�UHFRJQLVHG�PHWKRG�
of judicial review, and therefore the remedy of review and reconsideration is ad-
equate in itself.300

The Court’s reliance on the judgment by the Peshawar High Court 
is highly erroneous. An in-depth scrutiny reveals that the judgment supports the 
DUJXPHQWV�SUHVHQWHG�E\�,QGLD��7KH�VDLG�MXGJPHQW�FRQ¿UPV�WKDW�WKH�PLOLWDU\�FRXUWV�
in Pakistan do witnesses blatant human rights violations, including non-adherence 
of the minimum standard of a fair trial.301 First, while delivering the judgment, 
WKH�3HVKDZDU�+LJK�&RXUW�VXVSHFWHG�WKH�TXDOL¿FDWLRQ�RI�WKH�GHIHQGDQW¶V�FRXQVHO�,W�
noted that surprisingly a single lawyer from Punjab was employed to present the 
defence case in all the cases.302 This was particularly strange, as the same convicts 
KDG�DSSRLQWHG�KLJKO\�TXDOL¿HG��H[SHQVLYH��DQG�GLVWLQFW�ODZ\HUV�WR�DUJXH�WKHLU�FDVH�
before high courts in review petitions.303 The court found it highly improbable 
for all defendants to ‘consent’ to the same lawyer who barely had half a decade 
of experience.304 Further, the court noted the ambiguity with respect to the lan-
guage in which the communication was facilitated between the defence counsel 
DQG�WKH�DFFXVHG�DQG�LI�WKH�VDPH�ZDV�HYHU�PDLQWDLQHG�WR�EH�FRQ¿GHQWLDO�DV�UHTXLUHG�
by its own constitution and other international laws.305 In light of these obser-
YDWLRQV�� WKH�FRXUW�ZDV�RI� WKH�RSLQLRQ�WKDW�VDLG�FRXQVHO�ZDV�D�³GXPP\´�DQG�WKH�
trial as a “FRPSOHWH�SURVHFXWLRQ�VKRZ´�FRPSOHWHO\�GLVUHVSHFWIXO�RI�WKH�OHJDO�DQG�
fundamental rights of the accused.306 Second, the court held all the confessional 
statements on which the conviction was based to be inadmissible as the same had 
ÀRXWHG�WKH�LQWHUQDWLRQDO�ODZ�RQ�FRQIHVVLRQ�307 The court stated that it is very odd 
that in all the cases, the accused had confessed to their crimes.308 Further, it ob-
served that all the confessions were recorded in the same handwriting, tone and 
style.309 Additionally, these confessions were recorded when accused were kept 
in incommunicado detention. Thus, the court raised concerns with respect to the 
YROXQWDULQHVV�RI�WKHVH�FRQIHVVLRQV�DQG�LI�WKH�VDPH�ZHUH�H[WUDFWHG�DIWHU�LQÀLFWLQJ�
torture or ill treatment.310�/DVWO\��WKH�FRXUW�FRPPHQWHG�RQ�WKH�XQGH¿QHG�QDWXUH�RI�
proceedings in military courts, the sheer unpredictability coupled with the general 

299 Jadhav Judgment, VXSUD�note 2, ¶142 at 2.
300� ,G�, ¶145.
301� 6HH discussion VXSUD�3DUW�9�$�RQ�³7ULDO�E\�WKH�0LOLWDU\�&RXUW�DQG�(QVXULQJ�'XH�3URFHVV�5LJKWV �́
302 Abdur Rashid, VXSUD�note 293, ¶¶ 159-160 at 33.
303� ,G�
304� ,G�
305� ,G�,¶151, ¶¶ 154-155.
306 Reena Omer, 3DNLVWDQ��0DOLFH�RI�)DFW�DQG�/DZ, The Statesman, November 15, 2018, available 

at https://www.thestatesman.com/supplements/law/pakistan-malice-of-fact-and-law-1502708194.
html (Last visited on July 15, 2020)

307 Abdur Rashid, VXSUD�note 293, ¶¶157, 160 at 33.
308� ,G�
309� ,G�,¶¶152, 155–156, 160.
310� ,G�, ¶¶168, 170.
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opacity.311�7KXV��LW�UHJDUGHG�WKHVH�FDVHV�WR�EH�³EDVHG�RQ�PDOLFH�RI�IDFWV�DQG�ODZ´�
and set aside the convictions.

An analysis of the 2008 Peshawar High Court judgment unfolds the 
reality of the cases tried in military courts. The decision of the ICJ based on the 
same judgment, which has been challenged and is pending decision, in favour of 
Pakistan, reveals that the ICJ relied on the SULPD� IDFLH�appearance of the argu-
ments presented. This raises several doubts on the depth in which the Court has 
gone to decide the case.

Further, Pakistan argued that the other recourse to challenging the 
conviction by the military court is by seeking clemency.312 Under the domestic 
ODZV�RI�3DNLVWDQ��FOHPHQF\�FDQ�EH�VRXJKW�ZLWKLQ�D�SHULRG�RI�����GD\V�¿UVW�IURP�WKH�
Chief of Army Staff, and subsequently from the President of Pakistan.313 The trust 
of the Court in Pakistan’s judicial system was further reinforced by the existence 
RI�WKH�FRQVWLWXWLRQDO�ULJKW�WR�¿OH�D�FOHPHQF\�SHWLWLRQ�DV�ZDV�DUJXHG�E\�3DNLVWDQ�314  
In the present case, Jadhav’s appeal to the military appellate court was rejected 
and pending the decision of this case, he had sought mercy from the Chief of Army 
Staff.

India, on the other hand, argued that given the seriousness of the alle-
gations and the special circumstances of this case, the remedy of clemency is illu-
sionary, facetious and inadequate.315 The Court by relying on the Avena case held 
that clemency methods can “VXSSOHPHQW�MXGLFLDO�UHYLHZ�DQG�UHFRQVLGHUDWLRQ �́316 
+RZHYHU��LW�YHU\�EULHÀ\�UHFRJQLVHG�WKDW�WKH�VDPH�LV�QRW�VROHO\�VXI¿FLHQW�WR�JUDQW�
an effective remedy of review and if judicial review could occur through clemency 
procedure was unclear under Pakistan’s domestic law.317

The right to afford a minimum international standard of due process 
is a fundamental right under international law.318 In general, nations fall below 
the minimum international standard by subjecting foreign nationals to ‘the mal-
administration of justice which unduly prejudice the rights of the same.319 The 
circumstances of breach in the Avena and LaGrand cases are not the same as in 
the present case. Unlike the convictions in the LaGrand and Avena cases, a mili-
tary court conducted Jadhav’s trial. Thereby, the question of consular access was 

311� ,G�, ¶¶167–171.
312 Jadhav (India v. Pakistan), Verbatim Record, February 19, 2019, I.C.J. G.L. No. 168, ¶22.
313 Counter-Memorial of Pakistan, VXSUD�note 133,¶¶460–463 at 18.
314 Jadhav (India v. Pakistan), Order on Provisional Measures, May 18, 2017, I.C.J. G.L. No. 168, 

¶¶53–56.
315� ,G�,¶¶28–34.
316 Jadhav Judgment, VXSUD�note 2, ¶143 at 2.
317� ,G�
318 Malanczuk, VXSUD note 158, at 20.
319� ,G�, 261.
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imbued with fair trial, both being essential elements of due process.320 Thus, it was 
RSLQHG�WKDW�VLQFH�FRQVXODU�QRWL¿FDWLRQ�DQG�IUHH�DFFHVV�DOORZ�IRUHLJQ�QDWLRQDOV�WR�
defend themselves in alien criminal justice systems, the same implicitly falls under 
the due process standard of international law.321

In this instant case, the Court should have looked beyond the nar-
row remit of its precedents. This difference must have been taken into considera-
tion by the Court to establish the extent of injury sustained by India on account 
of Pakistan’s breach of Article 36, and thus must have led to a distinct remedy 
than that of “UHYLHZ�DQG�UHFRQVLGHUDWLRQ �́�7KH�GLIIHUHQFH�LQ�FDVHV�LV�FRXSOHG�ZLWK�
Pakistan’s conduct in basing Jadhav’s conviction on a purported confession in a 
military court with no consideration of minimum standards of fair trial recognised 
in international law. In light of the fact that the Court did not wish to invade in the 
GRPHVWLF�PDWWHUV�RI�D�VWDWH��HYHQ�LI�WKH�&RXUW�GLG�QRW�GHHP�¿W�WR�HQWLUHO\�LQYDOLGDWH�
the verdict of the military court, it would not be unreasonable to expect the Court 
to at the least tailor-make an effective remedy in light of the unique circumstances 
of the case.

VI. RULES OF VIENNA CONVENTION VIS-À-VIS 
CONSULAR ACCESS IN CASES OF ESPIONAGE

The issue of consular remedy, however, is more controversial in light 
of the exception of espionage. In response to India’s submission that denial of con-
sular access to Jadhav results in an egregious breach of Article 36 of the VCCR, 
Pakistan had posited that Article 36 is inapplicable in cases of individuals guilty 
RU�VXVSHFWHG�RI�HVSLRQDJH��3DNLVWDQ�KDG�EDVHG�WKLV�DUJXPHQW�RQ�IRXU�JURXQGV��¿UVW��
on the basis of the historical context of consular relations; second, the WUDYDX[�
SUpSDUDWRLUHV�RI�WKH�9&&5��WKLUG��WKH�&,/�DW�WKH�WLPH�RI�WKH�FRGL¿FDWLRQ�RI�WKH�
VCCR; and fourth, the Agreement on Consular Access between the Government 
of the Islamic Republic of Pakistan and the Government of the Republic of India, 
2008 (‘2008 Agreement’) signed between the Parties.322 In this section we will be 
dealing with these four submissions separately.

320 Monica F. Tinta, 'XH�3URFHVV� DQG� WKH�5LJKW� WR� /LIH� LQ� WKH�&RQWH[W� RI� WKH�9LHQQD�&RQYHQWLRQ�
RQ� &RQVXODU� 5HODWLRQV�� $UJXLQJ� WKH� /D*UDQG� &DVH, 12 EJIL 2, (2001), 363–366; Brittany P. 
Whitesell, 'LDPRQG�LQ�WKH�5RXJK��0LQLQJ�$UWLFOH�������E��RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�
5HODWLRQV�IRU�DQ�,QGLYLGXDO�5LJKW�WR�'XH�3URFHVV, 54 Duke Law Journal 2, (2004), 587–619.

321 Inter-American Court of Human Rights, $GYLVRU\� 2SLQLRQ� RQ� WKH� 5LJKW� WR� ,QIRUPDWLRQ� RQ�
&RQVXODU�$VVLVWDQFH�LQ�WKH�)UDPHZRUN�RI�WKH�*XDUDQWHHV�RI�WKH�'XH�3URFHVV�RI�/DZ, Advisory 
Opinion OC-16/99, October 1, 1999, Inter-Am. C.H.R. (Ser. A) No. 16, (October, 2019), ¶¶121–22.

322 Counter-Memorial of Pakistan, VXSUD�note 133, at 18; 6HH�discussion LQIUD�Part VI.B on “Customary 
,QWHUQDWLRQDO�/DZ�DQG�6WDWH�3UDFWLFH �́
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Pakistan submitted that as expressed in the Preamble to the 
Convention, the VCCR was drafted in furtherance of friendly relations between 
states.323 In light of the same, it would be contrary to its objective if a state were 
compelled to grant consular access to foreign defendants engaged in acts of espio-
nage or spying that are against the very purpose of the Convention.324 Further, it 
argued that the Convention aims at protecting legitimate interests of the foreign 
criminal defendant and espionage is not a legitimate interest.325 In establishing 
that espionage is not a legitimate interest, and thereby is an exception to obliga-
tions under Article 36, it relied on the statement made by the delegate of China at 
the UN Conference on Consular Relations.326 At the conference, the delegate of 
Union of Soviet Socialist Republics (‘USSR’) had expressed concerns with respect 
to China’s participation in the conference positing the continual violations of in-
ternational law by the latter regime.327 In response to the same and arguing against 
its exclusion, China had posited that its actions have always been in furtherance of 
the objectives of the UN and that “it did not arrest diplomatic and consular agents 
on false charges of espionage, and did not violate the premises of embassies and 
FRQVXODWHV�>«@ �́328

3DNLVWDQ�XVHG�WKLV�DUJXPHQW�DV�D�KLVWRULFDO�MXVWL¿FDWLRQ�WKDW�LQ�FDVHV�
of acts of espionage, the mandatory obligation of providing consular access cannot 
be imposed on the state. Additionally, Pakistan submitted that there was no evi-
dence in the WUDYDX[�SUpSDUDWRLUHV that support the argument that consular access 
be granted in a SULPD�IDFLH�case of espionage.

India, on the other hand, argued that a state should not be allowed to 
unilaterally withdraw from its obligation to afford protection under the VCCR by 
raising accusations of espionage.329 It submitted that if the Court assumed such an 
exception in the absence of any explicit mention in the text itself, the same would 
be contrary to the objectives and purpose of the VCCR. To support the same, India 
relied on the WUDYDX[�SUpSDUDWRLUHV�RI�WKH�9&&5��$W�WKH�WLPH�RI�FRGL¿FDWLRQ�RI�WKH�
VCCR, there was a mention of cases of espionage.330 A member of the Commission 
KDG�UDLVHG�FRQFHUQV�ZLWK�UHVSHFW�WR�WKH�SKUDVH�³ZLWKRXW�GHOD\´�LQ�WKH�WH[W�RI�WKH�
Article 36 as in his opinion the same would be rendered ineffective in cases where 

323� ,G�, ¶233.
324� ,G�, ¶234.
325� ,G�, ¶¶272–274.
326� ,G�, ¶281.
327� ,G�, ¶281.
328� ,G�
329 Jadhav (India v. Pakistan), Reply of the Republic of India, April 17, 2018, I.C.J. G.L. No. 168, ¶98.
330 Lee & Quigley, VXSUD note 3, 86-87 at 2.
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defendants are held LQ�FRPPXQLFDGR by the foreign state.331 He had particularly 
mentioned the exception of espionage cases in which the defendants are in certain 
jurisdictions detained LQ�FRPPXQLFDGR. Therefore, in his opinion, to avoid future 
GHEDWHV�WKH�SKUDVH�³ZLWKRXW�GHOD\´�PXVW�EH�GHOHWHG�332 The Commission clearly did 
QRW�DFW�RQ�WKH�VDPH�DV�LQ�WKH�SUHVHQW�GD\�WKH�SKUDVH�³ZLWKRXW�GHOD\´�LV�D�SDUW�RI�WKH�
text. Further, the Chairman of the Drafting Committee noted that it is not possible 
for a statement of general principles of law to be exhaustive. It further stated, “if 
the Commission went into the question of whether cases of espionage should be 
made an exception, the whole principle of consular protection and communication 
with nationals would have to bere-opened�´333 Thus, India noted that the WUDYDX[�
SUpSDUDWRLUHV never contemplated an exception for espionage.

The Court had accepted the arguments presented by India and held 
that the WUDYDX[�SUpSDUDWRLUHV of the VCCR does not mention any such excep-
tion.334 The decision of the Court on this point is particularly logical in light of the 
historical context in which the VCCR was drafted. The VCCR was implemented 
at the time of the Cold War when it was a common practice for states to initiate 
espionage and related activities in other states.335 Despite such awareness, neither 
did any state raise concerns with respect to espionage, to not be governed by the 
VCCR, at the stage of drafting nor did they create any reservations or interpreta-
tive declarations to Article 36 while ratifying the Convention.336 Therefore, it is 
amply clear that the drafters of VCCR did not envisage any such exception.

%�� &86720$5<�,17(51$7,21$/�/$:�	�67$7(�35$&7,&(

In its submissions, Pakistan had heavily relied on CIL to argue against 
the possibility of granting consular access to defendants against whom a SULPD�
IDFLH case of espionage is established. India, in its memorial, had argued that the 
9&&5�³ZDV�LQWHQGHG�WR�EH�DQ�H[KDXVWLYH�UXEULF�RI�FRQVXODU�DFFHVV �́337 Pakistan 
UHEXWWHG�WKLV�RQ�WZR�JURXQGV��¿UVW��RQ�WKH�EDVLV�RI�WKH�3UHDPEOH�WR�WKH�&RQYHQWLRQ�
which states “the rules of customary international law continue to govern matters 
QRW�H[SUHVVO\�UHJXODWHG�E\�WKH�SURYLVLRQV�RI�WKH�SUHVHQW�&RQYHQWLRQ�́ 338 Pakistan 
had used the same to establish that CIL in this regard exists and governs matters 
of espionage irrespective of the VCCR; and second, by contending that contrary to 
,QGLD¶V�FODLP��9&&5�LV�QRW�H[KDXVWLYH�RI�FRQVXODU�ULJKWV��FLWLQJ�VSHFL¿F�H[DPSOHV�

331 Counter-Memorial of Pakistan, VXSUD�note 133, ¶288 at 18.
332� ,G�
333 United Nations, <HDUERRN� RI� WKH� ,QWHUQDWLRQDO� /DZ�&RPPLVVLRQ,58, ¶48, A/CN.4/SER.A/1960 

(July1960).
334 Jadhav Judgment, VXSUD�note 2, ¶¶77–83 at 2.
335 Lee & Quigley, VXSUD note 3 at 2.
336 United Nations, 9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�5HODWLRQV, April 24, 1963, available at https://

WUHDWLHV�XQ�RUJ�SDJHV�9LHZ'HWDLOV�DVS["VUF 75($7<	PWGVJBQR ,,,��	FKDSWHU �� �/DVW� YLV-
ited on January 12, 2020).

337 Memorial of India, VXSUD�note 132, ¶96 at 18.
338 VCCR, Preamble.
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of asylum and dual nationality that are subject matters of consular rights but are 
excluded from the purview of the VCCR. 339 Pakistan submits that in both these 
FDVHV�WKH�VWDWH�DXWKRULWLHV�KDYH�WR�H[HUFLVH�³D�GHJUHH�RI�MXGJPHQW´�LQ�QRWLI\LQJ�WKH�
FRQVXODU�RI¿FHU�340 In the same fashion, Pakistan submits that cases of espionage 
would also not be entirely regulated by the VCCR.341

,Q�UHVSRQVH�WR�WKH�FRQWHQWLRQ�UDLVHG�E\�3DNLVWDQ��LQ�LWV�¿UVW�HQTXLU\�
on November, 2017, the ICJ sought opinion of all the 177 states that were parties 
to the VCCR to comment on the exception of espionage. Surprisingly, not a single 
state commented on the same. The legality of espionage under international law, 
thus, would arguably predicate the Court’s response to the doctrine of unclean 
hands,342 as well as to the possibility of the exception claimed by Pakistan.

As expected, Pakistan used the silence of the states to further its ar-
gument and stated that “it simply cannot be said that the customary international 
law position has now crystallized to support the contention India advances�´343 It 
emphasised that it was a result of the studied ambiguity that the parties chose to 
deliberately leave the issue unaddressed.

The States chose to not answer this question, thereby staging a de-
bateable issue for resolution by the ICJ. Unfortunately, the Court’s judgment with 
UHVSHFW�WR�&,/�LV�UDWKHU�XQKHOSIXO�DQG�FRQIXVHV�PRUH�WKDQ�LW�FODUL¿HV��:KLOH�UH-
fusing to read an espionage exception under the VCCR, the Court categorically 
denied establishing a conclusive position under the CIL on the subject. It noted 
WKDW�WKH�³&RXUW�GRHV�QRW�¿QG�LW�QHFHVVDU\�WR�GHWHUPLQH�ZKHWKHU��ZKHQ�WKH�9LHQQD�
Convention was adopted in 1963, there existed the rule of customary international 
ODZ�WKDW�3DNLVWDQ�DGYDQFHV �́344 This deliberate position of the Court in excluding 
its enquiry with respect to CIL, raises several questions of international law and 
runs contrary to the already established position.

Even prior to the adoption of the VCCR, it was a recognised principle 
that consular access is granted in cases of espionage. For instance, in 1956, in a case 
involving British nationals who were accused of being involved in espionage and 
related activities in the state of Egypt, they were granted consular access.345 The 
recent cases also support the same conclusion. In 2009, three American citizens 

339 Counter-Memorial of Pakistan,VXSUD�note 133, ¶298 at 18.
340� ,G�, ¶300.
341� ,G�, ¶ 311.
342 The doctrine of clean hands dictates that a state which is guilty of illegal conduct may not claim 

necessary locus standi in bringing a claim against another state for a subsequent illegality, given 
the latter was prompted by the former. 6HH�JHQHUDOO\�Moloo, VXSUD note 10, at 3.

343 Counter-Memorial of Pakistan, VXSUD�note 133, ¶311 at 18.
344 Jadhav Judgment, VXSUD�note 2, ¶90 at 2.
345 Biswanath Sen, A Diplomat’s Handbook of International Law and Practice 323 (1965).
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were granted consular access346 by Iran even though they were detained on indict-
ments of espionage and illegal entry.347 In 2010, Venezuela was found in violation 
of its obligations under the VCCR for not granting consular access to nationals of 
Columbia accused of espionage.348 Further, in 2011, the United Kingdom managed 
to get consular access of four British nationals under Article 36, despite resist-
ance by the state of Eritrea.349 The British nationals were held LQFRPPXQLFDGR by 
Eritrea on charges of espionage and sabotage.350 In fact, it is quite hypocritical of 
Pakistan to argue terrorism and espionage as defences in granting consular access 
when it itself sought the same for Pakistani National indicted for terrorism in 2009 
against United Kingdom.351

The leading case governing the relationship between treaties and 
CIL is the case of 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�$JDLQVW�1LFDUDJXD 
(1LFDUDJXD v. 8QLWHG�6WDWHV�RI�$PHULFD��(‘Nicaragua’)�352 In this case, it was ob-
served that in the event that distinct rights and liabilities arose pursuant to treaty 
interpretation and CIL, the Court would be required to ascertain if the divergence 
between the two is “to such an extent that a judgment of the Court as to the rights 
and obligations of the parties under customary law, disregarding the content of 
the multilateral treaties binding on the parties, would be a wholly academic exer-
FLVH��DQG�QRW�VXVFHSWLEOH�RI�DQ\�FRPSOLDQFH�RU�H[HFXWLRQ�ZKDWHYHU �́353 Therefore, 
it is evident that it was well within the mandate of the ICJ to analyse whether 
espionage is an exception to consular access under CIL and as per the judgment 
in Nicaragua to ascertain whether the same is “susceptible of any compliance or 
H[HFXWLRQ�ZKDWHYHU �́354

The reason behind the approach taken by the Court is unclear. A 
possible argument could be the Court’s understanding of its limited jurisdiction 

346 Amnesty International, $PQHVW\� ,QWHUQDWLRQDO� $JDLQ� 'HPDQGV� WKDW� ,UDQ� 5HOHDVH� $PHULFDQV�
-DLOHG� IRU� 7ZR� <HDUV� &DVH� RI� 7ZR� $PHULFDQ�+LNHUV�'XH� WR� EH�+HDUG� $JDLQ� RQ� 6XQGD\�� July 
29, 2011, available at https://www.amnestyusa.org/press-releases/amnesty-international-again-
demands-that-iran-release-americans-jailed-for-two-years-case-of-two-american-hikers-due-to-
be-heard-again-on-sunday/ (Last visited on January 12, 2020); Buys, VXSUD note 14, at 4.

347 Buys, VXSUD note 14, at 4.
348 Santiago Giraldo Florez v. Bolivarian Republic of Venezuela, Opinion No. 31/2010, Working 

Group on Arbitrary Detention, U.N. Doc. A/HRC/WGAD/2010/31 (2010).
349 Mark Warren��5HQGHUHG�0HDQLQJOHVV"�6HFXULW\�'HWHQWLRQV�DQG�WKH�(URVLRQ�RI�&RQVXODU�$FFHVV�

5LJKWV, Southern Illinois University Law Journal, 31 (2014).
350 The Telegraph, (ULWUHD� $FFXVHV� )RXU�'HWDLQHG� %ULWRQV� RI� µ(VSLRQDJH¶� $QG� µ7HUURULVP¶, June 

10, 2011, available at https://www.telegraph.co.uk/news/worldnews/africaandindianocean/eri-
trea/8568409/Eritrea-accuses-four-detained-Britons-of-espionage-and-terrorism.html (Last vis-
ited on January 12, 2020).

351 Mail Online, 3DNLVWDQ� &RQGHPQV� +RPH� 2I¿FH� 2YHU� 6WXGHQW� 7HUURU� $UUHVWV, April 16, 2009, 
DYDLODEOH� DWKWWS���ZZZ�GDLO\PDLO�FR�XN�QHZV�DUWLFOH���������3DNLVWDQ�FRQGHPQV�+RPH�2I¿FH�
student-terror-arrests.html (Last visited on January 12, 2020).

352 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of 
America), Merits, June 27, 1986, I.C.J. G.L. No. 70.

353� ,G�, ¶181.
354� ,G�
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pursuant to the Optional Protocol, which, as per the ICJ, limits it to look at vio-
ODWLRQV�SHUWDLQLQJ� VSHFL¿FDOO\� WR� WKH�9&&5��7KH�&RXUW� HPSOR\HG� VLPLODU� DUJX-
mentation when it refused to look at any breach under the ICCPR. However, this 
approach taken by the Court is not entirely in conformity with the position the ICJ 
has taken in previous cases. In the Oil Platforms case, the jurisdiction of the ICJ 
was derived from the 1955 Treaty between the parties.355 The ICJ, while ascertain-
ing the lawfulness of the claims raised by the Parties, took into account obligations 
enumerated under the UN Charter and CIL.356 The Court, in arriving at this con-
clusion, observed that as per Article 31(3)(c) of the VCLT, the treaty interpretation 
must account for all relevant rules of international law that are commonly applica-
ble to both the parties.

Similarly, in the 3XOS� 0LOOV� RQ� WKH� 5LYHU� 8UXJXD\� �Argentina v. 
Uruguay� (‘Pulp Mills’)357 and $SSOLFDWLRQ�RI� WKH�&RQYHQWLRQ�RQ� WKH�3UHYHQWLRQ�
DQG�3XQLVKPHQW�RI�WKH�&ULPH�RI�*HQRFLGH��Bosnia�DQG�+HU]HJRYLQD v. Serbia�DQG�
0RQWHQHJUR��(‘Bosnian Genocide’)358�FDVH�� WKH�,&-�UHDI¿UPHG� LWV�DELOLW\� WR� ORRN�
beyond the treaty recognising the Court’s jurisdiction. In both the cases, the ICJ 
observed other principles of international law to conclusively determine the claims 
raised by the Parties.

More importantly, in the Lockerbie cases, the Court took into ac-
count UNSC resolutions to substantiate the claims raised by one of the parties.359 
The Court stated that there was no bar on relying on the resolutions, as it was 
a question of applicable law and not of jurisdiction.360 Similarly, even if the ICJ 
derives its jurisdiction from the Optional Protocol, there is no bar for the Court to 
take into account exceptions under the CIL.

Therefore, in light of these precedents, I believe that the Court should 
have gone deeper in analysing whether espionage constitutes a relevant excep-
tion to consular access under CIL. This topic opens a plethora of questions and 
KDV�VLJQL¿FDQW�LQWHUQDWLRQDO�SROLWLFDO�UDPL¿FDWLRQV��7KRXJK�WKH�&RXUW�LQ�JUDQWLQJ�
India’s claim has recognised that espionage cases are not an exception to a state’s 
obligations under the VCCR, it would have only added to the clarity if the Court 
FRQ¿UPHG�WKH�SRVLWLRQ�LQ�&,/��7KLV�LV�FRQVLGHULQJ�WKDW�&,/�LV�DQ�DPELW�EURDGHU�
than Article 36, which is also poorly drafted and often leads to ambiguities.361 The 

355 Oil Platforms, VXSUD�note 278, at 31.
356� ,G�, ¶42.
357 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, April 20, 2010, I.C.J. G.L. 

No. 135, ¶¶204-05.
358 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, February 26, 2007, I.C.J. G.L. 91, 
¶149 (‘Bosnian Genocide’).

359 Lockerbie, VXSUD�note 276, ¶¶38–39 at 3.
360� ,G�, ¶¶37–39.
361� 6HH�discussion VXSUD�3DUW�,9�RQ�³-XULVGLFWLRQDO�&KDOOHQJHV�UDLVHG�E\�3DNLVWDQ �́
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Court’s half-hearted comment on the same is based on convenience and warrants 
VXI¿FLHQW�H[SODQDWLRQ�

&�� �����$*5((0(17

The 2008 Agreement is a short seven-paragraph bilateral statement 
signed by the parties for governing matters of consular access between the States. 
%RWK�WKH�SDUWLHV�GLIIHU�DV�WR�WKH�OHJDO�VLJQL¿FDQFH�RI�WKH�$JUHHPHQW�LQ�WKH�SUHVHQW�
case. Pakistan had contended that India in seeking Jadhav’s consular access seeks 
to resile from its formal position pursuant to the 2008 Agreement between the 
Parties.362 It relied on the 2008 Agreement to establish that consular access need 
QRW�EH�JUDQWHG�LQ�FDVHV�RI�HVSLRQDJH��,W�VSHFL¿FDOO\�HPSKDVLVHG�RQ�SDUDJUDSK�VL[�
of the Agreement that states, “In case of arrest, detention or sentence made on 
SROLWLFDO� RU� VHFXULW\�JURXQGV�� HDFK� VLGH�PD\� H[DPLQH� WKH� FDVH�RQ� LWV�PHULWV �́363 
As per Pakistan, paragraph six of the Agreement lists exceptions to consular ac-
cess.364 It contends that espionage or spying activities are an infringement of the 
state’s security, and therefore the state is free to exercise its discretion in granting 
consular access.

India, on the other hand, submitted that the 2008 Agreement was in 
no way intended to qualify the rights and obligations as listed under the VCCR.365 
Rather the 2008 Agreement was entered into, in order to supplement the same. It 
primarily based its arguments on two grounds. First, it submitted that since the 
Agreement is not registered under Article 102 of the United Nations Charter, it 
could not be invoked before any organ of the UN.366 Second, it argued that con-
¿UPLQJ�3DNLVWDQ¶V�LQWHUSUHWDWLRQ�RI�WKH������$JUHHPHQW�ZRXOG�EH�LQ�YLRODWLRQ�RI�
Article 73 of the VCCR as per which bilateral agreements between parties cannot 
be used to skirt away from their obligations under the convention.367

In giving its judgment pertaining to the 2008 Agreement, the Court 
agreed with India’s argument on Article 73 of the VCCR.368 Additionally, in re-
sponse to Pakistan’s argument under Paragraph 6 of the 2008 Agreement, the 
Court observed that the Preamble to the Agreement369 declares that the states were, 
“desirous of furthering the objective of humane treatment of nationals of either 
country arrested, detained or imprisoned in the other country�´370 In light of the ob-

362 Counter-Memorial of Pakistan, VXSUD�note 133, ¶84 at 18.
363 The Agreement on Consular Access between the Government of the Islamic Republic of Pakistan 

and the Government of the Republic of India (Pakistan and India), May 21, 2008, ¶6 (‘2008 
Agreement’).

364 Counter-Memorial of Pakistan, VXSUD�note 133, ¶353 at 18.
365 Memorial of India,�VXSUD�note 132, ¶99 at 18.
366 Jadhav (India v. Pakistan), Verbatim Record, May 15, 2017, I.C.J. G.L. No. 168, ¶16.
367 Memorial of India, VXSUD�note 132, ¶97 at 18.
368 Jadhav Judgment, VXSUD�note 2, ¶¶96–97 at 2.
369� ,G�, ¶94.
370 2008 Agreement, VXSUD�note 363, Preamble at 40.
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jectives mentioned under the Preamble, the Court noted that any reservation to or 
deviation from Article 36 would have to be categorically stated in the Agreement, 
which is not the case.371

VII. INDIA’S BLURRED VICTORY: TRACING THE 
POST-VERDICT DEVELOPMENT

Though the judgment accepted the majority of India’s claims, it is 
unclear as to what extent India has emerged victorious and to what extent Pakistan 
will enforce the judgment. Even in the LaGrand and Avena case, the post-verdict 
enforcement phase in the US has been blemished with scarce compliance and in 
some instances, even a blatant repudiation of the decree of the Court.372 This is par-
ticularly problematic in the present case as the judicial review system of Pakistan 
is in stark contrast with that of the US and does not stimulate enough credence.

As India submitted, the Court upheld its jurisdiction over the case 
and found that Pakistan has violated its obligations under the VCCR. It also di-
rected Pakistan to stay Jadhav’s execution and review his sentence and convic-
tion. However, at the same time, the Court did not grant repatriation of Jadhav. 
Additionally, as noted, on the point of annulment of trial by the military court, the 
&RXUW�JUDQWHG�WKH�UHPHG\�RI�³UHYLHZ�DQG�UHFRQVLGHUDWLRQ �́�7KH�&RXUW�ZKLOH�JLYLQJ�
its judgment noted that India be given Jadhav’s consular access “without further 
GHOD\ �́�7KLV�LW�GLG�GHVSLWH�LWV�VXVSLFLRQ�SHUWDLQLQJ�WR�WKH�SUREDELOLW\�RI�D�MXGLFLDO�
review in Pakistan, it noted, “it is not clear whether judicial review of a decision of 
D�PLOLWDU\�FRXUW�LV�DYDLODEOH �́373

One may argue that the Court did attempt to limit the ambit of what 
may appear to be a rather wide remedy by stating that the Court must take “all 
measureV´374�DQG�E\�DGGLQJ�WKH�UHTXLVLWH�RI�³HIIHFWLYHQHVV´�RI�WKH�UHPHG\�375 So, 
HYHQ�LI� WKH�³FKRLFH�RI�PHDQV´�RI� LPSOHPHQWLQJ� WKH�UHPHG\�LV�D�GLVFUHWLRQ� WR�EH�
H[HUFLVHG�E\�3DNLVWDQ�� WKH� VDPH� LV� ³ZLWKRXW� TXDOL¿FDWLRQ �́376 Nonetheless, a lot 
depends on the manner in which Pakistan decides to mend its ways to enforce the 
decision of the Court. To effectively grant the remedy Pakistan will be required 
to go beyond the constricted and narrow provisions of judicial review of military 
trials. There is no clarity as to what extent Pakistan is required to undertake par-
WLFXODU�OHJDO�PRGL¿FDWLRQV�WR�HIIHFWXDWH�WKH�GHFLVLRQ�RI�WKH�&RXUW�DQG�LI�,QGLD�ZLOO�
have any say in the same.

371 Jadhav Judgment, VXSUD�note 2, ¶97 at 2.
372� 6HH discussion VXSUD Part II.B.1.a on “The Apparent Dichotomy Between the ICJ and Domestic 

&RXUWV �́
373 Jadhav Judgment, VXSUD�note 2, ¶141 at 2.
374� ,G�, ¶146.
375� ,G., ¶¶133–146.
376� ,G�
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The peculiarity of the judgment in the Jadhav case is highlighted 
by the fact that both the countries exclaimed it be to their victory. As the verdict 
arrived on July 17, 2019, the headlines in India Today read “Victory for India in 
.XOEKXVKDQ� -DGKDY� FDVH �́377 Contrariwise, the same day’s headline in Pakistan 
7RGD\� VWDWHG�� ³,&-� UHMHFWV� ,QGLD¶V� SOHD� IRU� .XOEKXVKDQ� -DGKDY¶V� DFTXLWWDO �́378 
Several issues arise in the context of this partial victory. In this section we will be 
outlining the events after the verdict to trace the avenues for execution of the ICJ’s 
judgment in accordance with the international law.

Post the ICJ’s verdict, Pakistan informed India that in light of its obli-
gations under the VCCR, it would be granting Jadhav’s consular access to India.379 
In its decision, the Court did not draw any uniform or minimum standard for con-
sular access that Pakistan needs to adhere. Consequently, there occurred differ-
ences between Pakistan and India with respect to the terms of access. The political 
tensions between the states was further exacerbated by the fact that the judgment 
of the Court came at a time when relations between India and Pakistan were al-
ready problematic due to India’s abrogation of Article 370 of the Constitution that 
granted a special status to Jammu and Kashmir.380

In furtherance of its promise to grant consular access, the Pakistan 
)RUHLJQ�2I¿FH�KDG�QRWL¿HG�WKDW�WKH\�VKDOO�EH�DIIRUGLQJ�FRQVXODU�DFFHVV�WR�-DGKDY�
on August 2, 2019.381 Pakistan sought the presence of a Pakistani diplomat at the 
WLPH�ZKHQ� ,QGLDQ� RI¿FHUV� ZHUH�PHHWLQJ� -DGKDY�382 To this, India had objected 
DQG� DOWHUQDWLYHO\� VRXJKW�� ³LPPHGLDWH�� HIIHFWLYH� DQG� XQKLQGHUHG´� FRQVXODU� DF-
cess.383 Consequently, the meeting was called off. As a reply to India’s demand, 
Pakistan expressed that it would provide consular access “in line with the Vienna 

377 India Today, 9LFWRU\�IRU�,QGLD�LQ�.XOEKXVKDQ�-DGKDY�&DVH��:KDW�7KLV�&DVH�LV�$OO�$ERXW, July 17, 
2019, available at https://www.indiatoday.in/india/story/kulbhushan-jadav-case-icj-verdict-all-
you-need-know-1570414-2019-07-17 (Last visited on January 5, 2020).

378 Pakistan Today, ,&-�5HMHFWV�,QGLD¶V�3OHD�IRU�.XOEKXVKDQ�-DGKDY¶V�$FTXLWWDO, July 17, 2019, avail-
able at https://www.pakistantoday.com.pk/2019/07/17/icj-to-rule-on-indian-spy-kulbhushan-jad-
hav-case-today/ (Last visited on January 5, 2020).

379 India Today, .XOEKXVKDQ�-DGKDY��,QGLD��3DN�:DJH�D�'LSORPDWLF�7XJ�RI�:DU, September 6, 2019, 
available at https://www.indiatoday.in/magazine/up-front/story/20190916-kulbhushan-jadhav-
india-pak-wage-a-diplomatic-tug-of-war-1595817-2019-09-06 (Last visited on January 5, 2020).

380 Faizan Mustafa, ([SODLQHG��:KDW¶V�&KDQJHG�LQ�-DPPX�DQG�.DVKPLU",The Indian Express, August 
7, 2019, available at https://indianexpress.com/article/explained/explained-article-370-has-not-
been-scrapped-but-kashmirs-special-status-has-gone-5880390/ (Last visited on January 5, 2020).

381 The Hindu, +RZ�WR�6ROYH�D�3UREOHP�/LNH�.XOEKXVKDQ�-DGKDY, July 20, 2019, available at https://
www.thehindu.com/thread/politics-and-policy/how-to-solve-a-problem-like-kulbhushan-jadhav/
article28620457.ece (Last visited on January 5, 2020).

382 Geeta Mohan, ,QGLD�� 3DNLVWDQ� LQ� 7RXFK�2YHU�&RQVXODU� $FFHVV� IRU�.XOEKXVKDQ� -DGKDY, India 
Today, August 30, 2019, available at https://www.indiatoday.in/mail-today/story/india-pakistan-
consular-access-kulbhushan-jadhav-1593284-2019-08-30 (Last visited on January 5, 2020) 
(‘Mohan’).
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&RQYHQWLRQ��WKH�,&-�MXGJPHQW�DQG�WKH�ODZV�RI�3DNLVWDQ �́384 In fact, due to the cul-
mination of these differences on August 7, 2019, Pakistan dismissed Ajay Basaria, 
the Indian High Commissioner.385

After multiple diplomatic discussions, Jadhav was granted consular 
access on September 2, 2019.386 Gaurav Ahluwalia, the India &KDUJH�G¶$IIDLUHV, 
met Jadhav at a Pakistan sub-jail.387 While seeking Jadhav’s consular access, India 
had argued that the same would amongst other things, allow India “to oversee his 
SK\VLFDO�DQG�PHQWDO�VWDWH�RI�EHLQJ´�DQG�WR�DOORZ�-DGKDY�WR�³VKDUH�KLV�PLVHULHV�DV�
LW�ZHUH��ZRXOG�KDYH�EHHQ�UHOLHI�DW�D�KXPDQLWDULDQ�OHYHO �́388 Further in pursuance 
of the same, post the verdict; India had sought unhindered access to Jadhav.389 
Nonetheless, despite multiple efforts, India’s demands did not materialise. At the 
¿UVW�FRQVXODU�PHHWLQJ��D�3DNLVWDQL�RI¿FLDO�ZDV�SUHVHQW�ZKLOH�-DGKDY�ZDV�FRPPX-
nicating to the Indian authorities and the entire session was recorded.390 In fact, 
post the session Mr. Ahluwalia reported, “It was clear that Kulbhushan Jadhav ap-
peared to be under extreme pressure to parrot a false narrative to bolster Pakistan’s 
XQWHQDEOH�FODLPV �́391 It is clear that the atmosphere in which Jadhav was granted 
FRQVXODU�DFFHVV�ZDV�FOHDUO\�QRW�LGHDO��7LOO�QRZ��WKHUH�LV�QR�QRWL¿FDWLRQ�RI�D�VHFRQG�
consular meeting.392 In fact, certain news reported that Pakistan has refused to 
JUDQW�,QGLDQ�RI¿FLDOV�D�VHFRQG�FRQVXODU�PHHWLQJ�ZLWK�-DGKDY�393

384 The Economic Times, 6HQLRU�,QGLDQ�'LSORPDW�0HHWV�.XOEKXVKDQ�-DGKDY�$IWHU�3DNLVWDQ�*UDQWV�
&RQVXODU�$FFHVV, September 2, 2019, available at https://economictimes.indiatimes.com/news/de-
fence/senior-indian-diplomat-meets-kulbhushan-jadhav-after-pakistan-grants-consular-access-
media-report/articleshow/70944432.cms (Last visited on January 5, 2020).
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0($, December 6, 2019, available at https://www.business-standard.com/article/current-affairs/
LQGLD�LQ�FRQWDFW�ZLWK�SDNLVWDQ�RQ�FRQVXODU�DFFHVV�WR�NXOEKXVKDQ�MDGKDY�PHD�������������B��
html (Last visited on January 5, 2020).

387 The Hindu Business Line, 3DNLVWDQ� WR�$PHQG�$UP\�$FW� WR�$OORZ�.XOEKXVKDQ� -DGKDY�$SSHDO�
$JDLQVW� &RQYLFWLRQ, November 13, 2019, available at https://www.thehindubusinessline.com/
news/pakistan-to-amend-army-act-to-allow-kulbhushan-jadhav-appeal-against-conviction/ar-
ticle29962660.ece (Last visited on January 5, 2020); Business Standard, ,QGLD� LQ�&RQWDFW�ZLWK�
3DNLVWDQ�RQ�&RQVXODU�$FFHVV�WR�.XOEKXVKDQ�-DGKDY��0($, December 6, 2019, available at https://
www.business-standard.com/article/current-affairs/india-in-contact-with-pakistan-on-consular-
DFFHVV�WR�NXOEKXVKDQ�MDGKDY�PHD�������������B��KWPO��/DVW�YLVLWHG�RQ�-DQXDU\����������
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rules-in-kulbhushan-jadhav-case-icj-president-to-unga-1614437-2019-10-31 (Last visited on 
January 5, 2020).

391� ,G.
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The Court while granting the remedy of review had not stated the 
means by which the same will be enforced. But it did state that Pakistan needs 
to ensure that the same is effective to be meaningful. In light of the same, the 
Court had indicated the possibility of Pakistan enacting “an appropriate legisla-
WLRQ´�WR�VXLW�WKH�UHPHG\�394 This suggestion is slightly problematic and facetious. 
As was observed, the Court refused to annul the decision of the military court as 
it did not wish to interfere with the internal affairs of Pakistan’s judicial system.395 
Nonetheless, by asking Pakistan to consider the possibility of enacting a new legis-
lation, the Court did interfere with Pakistan’s legislative system. This is hypocriti-
FDO�DV�WKH�&RXUW�GHHPHG�LW�¿W�WR�WDNH�WKH�ULVN�RI�DVNLQJ�D�6WDWH�WR�SRVVLEO\�µDPHQG�
its constitution’ but considered it out of its mandate to assess the ‘correctness’ of 
the trial by the military court and the confessional statement despite the blatant 
due process violations.

Thus, in the second week of November, 2019, Indian media outlets 
UHSRUWHG�WKDW�3DNLVWDQ�LV�OLNHO\�WR�DIIRUG�DQ�RSSRUWXQLW\�WR�-DGKDY�WR�¿OH�DQ�DS-
peal against his conviction in a civilian court.396 To that end, there was news that 
Pakistan is looking to amend the Army Act to lay a procedure to seek redress in 
the civil courts against decree by Army courts.397 However, this hope for Jadhav’s 
family and other fellow Indians was only short lived as Pakistan declined the pos-
sibility of any such amendments.

$IWHU� D� SHULRG� RI� PRUH� WKDQ� ¿YH� PRQWKV�� FRPPXQLFDWLRQV� DJDLQ�
stirred between the parties when during an online interaction organised by Akhil 
Bharatiya Adhivakta Parishad, an all-India lawyers’ association associated with 
the RSS, Mr. Harish Slave, Indian counsel on the case, suggested that given the lack 
of response from Pakistani authorities, India might have to again move to ICJ for 
seeking an appropriate remedy or effective execution of the already granted rem-
edy.398�3DNLVWDQ�UHSOLHG�WR�0U�6DOYH¶V�FRPPHQWV�FDWHJRULFDOO\�UHEXI¿QJ�WKH�³EDVH-
OHVV�DQG�LQDFFXUDWH´�DOOHJDWLRQV��ZKLOH�PDLQWDLQLQJ�WKDW�3DNLVWDQ�KDG�DW�DOO�WLPHV 
“complied with the judgment and is committed to continue doing so as the case 
SURFHHGV´399 driving us back to the continued impasse.

394 Jadhav Judgment, VXSUD�note 2, ¶146 at 2.
395� 6HH discussion VXSUD�3DUW�,9�$�RQ�³7ULDO�E\�WKH�0LOLWDU\�&RXUW�DQG�(QVXULQJ�'XH�3URFHVV�5LJKWV �́
396 Business Standard, ,QGLD�LQ�&RQWDFW�ZLWK�3DNLVWDQ�RQ�&RQVXODU�$FFHVV�WR�.XOEKXVKDQ�-DGKDY��
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From over three years now, the Pakistani authorities have attempted 
to portray Jadhav as a terrorist engaged in espionage activities and had sentenced 
him to death defying even the international standards. In light of the fact that the 
remedy prescribed by the Court does not trace a path out of the military court 
which is needed for the review to be effective, the next step is unclear. Is Pakistan 
required to undertake a GH�QRYR review? Is all the evidence to be reconsidered? 
There is not enough incentive for Pakistan to map the path ahead. As long as it 
is taking any steps, however vague it may be, it cannot be said to be disobeying 
the judgment of the Court. The Court has stated that consular access be granted 
as per the domestic laws of Pakistan. How the Court aims to resolve the disjunc-
tion between Pakistan’s laws and the ICCPR and other international standards is 
blurred. Even if the matter were to go to a civilian court, Pakistan has all options to 
stymie the steps ahead just by delaying the matter like it did in the case of Mumbai 
attacks.400 Even eleven years after the case, despite repercussions from the interna-
tional community, Pakistan has continued to dilly-dally it.401 Thus, in light of the 
continued political tensions between the states added the unclear judgment of the 
ICJ, Jadhav has limited hopes of returning to India.

VIII. CONCLUSION

7RGD\� WKH�9&&5� LV� RQH�RI� WKH�PRVW� LQÀXHQWLDO� DQG� VXFFHVVIXO� LQ-
ternational mechanisms to be ever established under the auspices of the United 
Nations.402 Nonetheless, due to changes in the current legal landscape, there have 
arisen a lot of ambiguities concerning its scope, thus making its enforcement dif-
¿FXOW��,Q�WKLV�SDSHU��,�KDYH�KLJKOLJKWHG�WKH�QHHG�WR�UHYDPS�WKH�FXUUHQW�UHJLPH�RI�WKH�
law on consular relations in the international framework. The main problem arises 
because VCCR does not explicitly lay down whether it allows for enforcement of 
individual rights. Along with this, it also does not prescribe an appropriate remedy 
for breach. This has led to ambiguities within domestic courts of various jurisdic-
tions. The ICJ, in its judgment in the LaGrand case, answered this long-standing 
TXHVWLRQ�IRU�WKH�¿UVW�WLPH��+RZHYHU��WKH�LVVXH�DJDLQ�VXUIDFHG�LQ�WKH�$YHQD�FDVH�DQG�
also recently in the Kulbhushan Jadhav case.

,Q�WKHRU\��WKH�RSLQLRQ�UHQGHUHG�E\�WKH�,&-�FDOOV�IRU�D�VLJQL¿FDQW�VKLIW�
LQ�WKH�ODZ�RI�FRQVXODU�UHODWLRQV��7KH�FODVVL¿FDWLRQ�RI�ULJKW�WR�FRQVXODU�DFFHVV�DV�
a separate right granted to the foreign defendant calls for more diligence by the 
MXGLFLDU\�DQG�LQ�HIIHFWLYHO\�HQIRUFLQJ�WKH�PRGL¿HG�WUHDWPHQW�RI�IRUHLJQ�QDWLRQDOV�

fully-complied-with-icj-ruling-in-jadhav-case-says-pakistan/articleshow/75664895.cms (Last 
visited on January 5, 2020).
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3DNLVWDQ�&RQWLQXHV�WR�'UDJ�,WV�)HHW�RQ�7ULDO, Firstpost, December 5, 2018, available at https://
www.firstpost.com/india/2611-mumbai-terror-attacks-justice-delayed-could-well-be-justice-
denied-if-pakistan-continues-to-drag-its-feet-on-trial-5663021.html (Last visited onJanuary 5, 
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detained within their jurisdiction. In fact, the basis of the LaGrand decision was 
to aid courts in the future as, by the time of the decision, the LaGrand brothers 
had already been executed. However, an analysis of cases of various jurisdictions 
reveals that the domestic courts have failed to conform to these mandates in prac-
tice.403 The reoccurrence of the same issues in not just different domestic courts 
but also the ICJ demonstrates that even though the judgments rendered by the 
ICJ are binding on all signatory states, the domestic courts are reluctant to en-
IRUFH�WKHP��7KH�W\SLFDO�MXVWL¿FDWLRQ�IRU�WKH�VDPH�LV�WKH�DPELJXRXV�ODQJXDJH�RI�WKH�
treaty. Eventually, the decision rendered by the ICJ did not alter the legal landscape 
with respect to consular relations to the extent as was anticipated by the ICJ.

Given the importance accorded to consular relations in the current 
paradigm, effective enforcement of consular laws is essential. As was observed, 
an amendment to the VCCR aimed at removing the ambiguity in the text of Article 
���ZRXOG�VHUYH�DV�D�VLJQL¿FDQW�VWHS�LQ�WKH�ULJKW�GLUHFWLRQ��,I�WKH�FRQVXODU�UHODWLRQV�
were to be governed in the same manner as they are today, then that would effec-
tively hamper not just the due process rights but also the basic human rights of for-
eign defendants. Failure to develop effective principles that clear the abstruseness 
will further erode the states commitment to protecting rights of foreign criminal 
defendants and may undermine the effectiveness of the convention.

An instance of the same was witnessed recently in the Jadhav case. 
Quite apart from the controversial law surrounding the case, the judgment is re-
markable in a number of other aspects and has received accolades globally. For 
instance, at the United Nations, Mexico appreciated the ruling and postulated the 
same to have deepened the jurisprudence on consular law. It regarded the ruling to 
have reminded the VCCR’s ratifying States of the seriousness associated with the 
obligations enlisted therein.404�7KH�&RXUW¶V�¿QGLQJ�WKDW�WKH�REOLJDWLRQV�XQGHU�WKH�
9&&5�DUH�QRW�VXSHUÀXRXV�DQG�QHHG�WR�EH�UHVSHFWHG�E\�6WDWHV�LV�WKHUHIRUH�VHQVLEOH��
While the ICJ conclusively did read an espionage exception under the VCCR, it 
stopped short of recognising whether it is a valid exception under CIL, thus pru-
dently avoiding a politicisation of the debate. Additionally, as indicated earlier, 
the Court also did not elaborate on Pakistan’s alleged exception of mutual legal 
DVVLVWDQFH�LQ�JUDQWLQJ�FRQVXODU�DFFHVV�LQ�&,/��7KH�,&-¶V�IDLOXUH�LQ�¿QGLQJ�DQVZHUV�
to questions concomitant to the main claim coupled with rare compliance due to 
the vagueness of the judgment will undoubtedly undermine the legitimacy of the 
ICJ and may embolden States to challenge its rulings on unimportant or frivolous 
ground.

403 6HH discussion VXSUD�Part II.B on “Shortcomings of the Law on Consular Relations Under the 
9&&5 �́

404 The Economic Times, 0H[LFR� 3UDLVHV� ,&-� 5XOLQJ� LQ� .XOEKXVKDQ� -DGKDY¶V� &DVH, November 
2, 2019, available at https://economictimes.indiatimes.com/news/politics-and-nation/
PH[LFR�SUDLVHV�LFM�UXOLQJ�LQ�NXOEKXVKDQ�MDGKDYV�FDVH�DUWLFOHVKRZ����������FPV"XWPB
VRXUFH FRQWHQWR¿QWHUHVW	XWPBPHGLXP WH[W	XWPBFDPSDLJQ FSSVW��/DVW�YLVLWHG�RQ�-DQXDU\����
2020).


