EDITORIAL NOTE

Chandrika Bothra & Ravi Shankar®

Volume 13(1) occupies a special place in the lineage of the NUJS
Law Review. All the articles featuring in this issue have been published amidst
the COVID-19 pandemic. This required us to fulfil our editorial responsibilities
in the qualified comfort of our homes, under stringent lockdowns stipulated by
the Government. For us, the experience of working for the journal remotely has
given us an insight as to how the NUJS Law Review, as an institution, transcends
the physical precincts of the college campus into something much broader, more
ethereal, and perhaps more enduring. This insight holds true not just for the NUJS
Law Review, but also for institutions across the legal fraternity, such as courts,!
tribunals,? law firms,* and even universities.* With the justice delivery system be-
ing under heavy duress due to the COVID-19 pandemic, these institutions have
all transitioned to function remotely in order to eliminate the use of their physical
infrastructure. Such a transition has only been possible because of the motivated
adoption of internet and technology.

Depending on technological innovation to adapt to the challenges
mounted by the pandemic almost seems paradoxical in the Indian context. We are
after all, a country grappling with an astronomical degree of poverty and inequal-
ity. Equitable access to justice has been a formidable challenge that has haunted
our legal system throughout its history. In such a paradigm, the technological drift
of Courts would arguably be to the detriment of the marginalised. However, it
would be difficult to unearth any other solutions that could achieve even a sem-
blance of a balance between the spatial exigencies levied by the pandemic and the
accessibility of courts to the public.
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The willingness to constructively usher in technological reforms is
visible in the highest echelons of the judiciary. Courts in India have not been averse
to the conception of using technology. In the past, the Supreme Court,’ as well as
various High Courts have made use of video conferencing facilities.* However, the
use of the same has been limited to recording evidence and has not extended to
conducting hearings, allowing e-filing and even broadcasting proceedings live like
in current times. On April 6, 2020, in exercise of Article 142 of the Constitution
of India, the Supreme Court stressed on the need to adapt to video conferencing
to conduct hearings during the pandemic and issued directions to the same ef-
fect.” During an online demonstration of the Supreme Court’s ‘e-filing’ module,
Chief Justice Bobde emphasized the need for the Courts to curate a new working
environment to keep pace with the extraordinary circumstances at play.® He fur-
ther underscored the need for technological solutions to be simple, inclusive, and
inexpensive.’ In the same vein, Justice Chandrachud, the Chairman of the Supreme
Court’s E-Committee, imaginatively affirmed that “we must enhance our TEST
values, where T stands for trust, E stands for empathy, S for sustainability and T
for transparency.”'® The seamless adoption of technology for the functioning of
courts is not only limited to the Supreme Court, but also has been taken up by
various High Courts across the country." While there are sizeable hurdles that
still remain in achieving a full transition to the virtual system of functioning of
the judiciary, all in all, such a system, though necessitated by access related is-
sues unleashed by the pandemic, has made justice more accessible to the masses.
The COVID-19 pandemic appears to have finally elicited a wave of long-awaited
technological reforms at the Courts — most of which are expected to outlast the
pandemic.

The rapid technological disruptions appear to be a distinctive fea-
ture of life in a pandemic. AarogyaSetu, a ‘contact tracing’ app created by the
Government to track down those infected with the virus,'? has swiftly become a
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common place among the citizens, public health workers, employers, and places of
commerce.”® With ‘work-from-home’ becoming the new normal, a litany of video
conferencing applications have emerged in the market for facilitating a newer
working environment, analogous to what Chief Justice Bobde alluded to above.!
The emergence of these novel applications in the backdrop of COVID-19 implies
novel constitutional concerns." The introduction of the AarogyaSetu was met with
vigorous arguments contesting its legality and mandatory nature.'® There are good
reasons to believe that the adverse response of the legal fraternity towards the
application propelled the Government to relax its policy by not making the app
mandatory anymore."”” This concession however in no way resolves the deeper
constitutional questions at the heart of AarogyaSetu. These questions primarily
revolve around the fundamental right to privacy recognised in the seminal case of
K.S. Puttaswamy v. Union of India."® Owing to its extensive personal data require-
ments and surveillance capabilities, it is not an unfounded belief to expect the
AarogyaSetu app to become the next frontier on which the right to privacy shall
be contested.

Although work-from-home is most certainly a luxury many of us in
the legal fraternity have the privilege to enjoy, we must acknowledge the troubling
humanitarian crises that have been unfolding contemporaneously over the last few
months. The migrant labour crisis is a somber illustration of how the pandemic can
summarily render a significant portion of India’s workforce desolate — stranded far
away from their homes with no employment or income."” The plight of our college
staff and those running their small businesses in the premises of college mirrors
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such tribulations. This beckons us to examine the humanitarian and economic
fallout through the lens of the law.

On a daily basis, courts have been facing consequential questions
that has necessitated adjudication on critical issues such as the price of the testing
kits,? the payment of wages,* the availability of buses,” among several other is-
sues. The orders passed by the Courts have drawn passionate responses from the
legal fraternity, especially via legal blogs and social media. The arguments fea-
ture an eclectic mix of constitutional law, jurisprudence, and administrative law,
amongst others. A close inspection of the discourse however, reveals something
quite unsettling. Regardless of how consequential the issues at hand are, the argu-
ments seem to be founded upon a terrain of uncertainty. This is principally be-
cause of the unpredictable and unprecedented scale of the pandemic, which casts
a long shadow upon any debate that seeks to conclusively answer ascertain any
question of law.

The invocation of the Disaster Management Act, 2005 and the
Epidemic Diseases Act, 1897 coupled with the constraints imposed by the pan-
demic seem to have left us in a condition of unfamiliarity with the legal land-
scape. The extensive powers bestowed upon the executive under the above statutes
have guaranteed that the orders passed by the courts under judicial review are
viewed with a degree of skepticism, since they ostensibly involve the Court enter-
ing the domain of policy-making.?* However, the lack of parliamentary or legisla-
tive accountability on the executive, owing to aforementioned statutes, leaves the
judiciary as the only institution capable of holding the actions of the executive ac-
countable.* The judicial review of courts often acts as a ‘dialogic’ process - where
the levers of the State, the Court, and the citizens engage in a dialogue that would
explore the decision-making rationale. This process could then lead to better deci-
sion-making since errors of the State are open to scrutiny and are more transparent
to the public.” While such a view could account for questions related to contest
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between the judiciary and the executive, it does not answer the substantive legal
and constitutional concerns of the nature referred to above. Such questions, at this
juncture at least, remain unanswered by the Courts and are suspended in a state
of uncertainty.

Major pandemics throughout history have been known to trigger
abrupt, lasting changes in society.?® Presently (a term whose notions alter drasti-
cally by the hour), the unprecedented adoption of technology in governance and
commerce appears to be the mode in which the society seems to be evolving.?”’
What must also be acknowledged is that there is no clarity as to the time line of the
pandemic. It appears that the worst is still ahead of us. Restrictive measures that
were originally envisaged to be stopgap solutions have now become integral rules
around which our lives are structured.”® This leads us in the NUJS Law Review to
ask ourselves what the future of the journal looks like. Our answer to this question
is surprisingly optimistic, contrary to the tenor of much of this note.

We believe that at its essence, academic writing is an endeavor to
interrogate uncertainty. It is an exercise that asks questions that haven’t been asked
before; a pursuit of answers that have so far remained unanswered. The conse-
quences of undertaking such an exercise are incredibly rewarding; quality scholar-
ship is employed by the courts, governmental bodies, NGOs and activists to frame
informed, comprehensive policy and ensure the due recognition of rights. The
unprecedented nature of the pandemic necessitates an interrogation of the law in a
way that has never been done before. The NUJS Law Review could therefore prove
to be an avenue for pioneering scholarship in the months or years ahead. It is an
ordained responsibility for our journal to produce quality scholarship, particularly
during testing times such as these. With an editorial board and a dedicated team of
associate members spread across the country, we believe we can live up to the high
standards that we set for ourselves, building upon the valuable contributions from
the authors and the previous editorial boards. Keeping up with our commitment of
advancing quality scholarship in Indian we present to you these six quality articles
in the current issue.
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Pratik Datta, Varun Marwah and Ulka Bhattacharyya, research fel-
lows at the New Delhi office of Shardul Amarchand Mangaldas & Co, in their
article ‘Resolving Financial Firms in India: The Way Forward’ map the legal
framework on the resolution of Financial Service Providers (‘FSP’) in India.
They do so by contextualising the theoretical set-up surrounding the Financial
Resolution and Deposit Insurance Bill, 2017 (‘FRDI Bill’) as well as the Insolvency
and Bankruptcy Code, 2016 (‘IBC’) in light of its application to Non- Banking
Finance Companies and Housing Finance Companies. They argue that while pro-
visions in the IBC are apt for companies in the real estate sector, they are not
equipped to seamlessly address specific issues arising out of resolution of FSPs
owing to their unique attributes. They further examine the suitability of various
global standards of FSP resolution to the Indian legal framework and conclude by
recommending the need to revise the previously withdrawn FRDI Bill as a special
law for resolution of FSPs.

Shinoj Koshy and Purvi Khanna, Partner and Associate at L&L
Partners, New Delhi, in their article ‘An Examination of the Inapplicability of
Limitation to Claims Under the Micro, Small and Medium Enterprises Development
Act, 2006°, analyse whether claims made by vendors under the Micro, Small and
Medium Enterprises Development Act, 2006 (MSMED Act’) can be equated to
the status of commercial claims and whether they would consequently be barred
by limitation. They contextualise this discussion by outlining the applicability
of the Limitation Act, 1963 to claims made by vendors under the MSMED Act.
They cite the unique features of the MSME sector including its need for avail-
ability of credit and shorter working capital cycles in the backdrop of the Interest
on Delayed Payments to Small Scale and Ancillary Industrial Undertakings Act,
1993 (‘IDPAct’) as well as the MSMED Act in 2006. They argue that the non-ap-
plicability of a limitation period on delayed payments with interest rate three times
of the rate compounded by the RBI under Chapter V of the MSMED Act foists an
unfair burden on the buyers. In their article, they also contrast the dispute resolu-
tion mechanisms as present in the MSMED Act with its predecessor, the IDP Act.
They recommend adopting an approach that balances interests of vendors with
those of their buyers in resolving claims under the MSMED Act. They also suggest
the exercise of Central Government’s rule making power as enshrined in §29 of the
MSMED Act to clarify that claims under the MSMED Act are commercial claims
and hence must be barred my limitation.

Sara Jain, a final year student at Maharashtra National Law University,
Mumbai, in her article ‘Analysing the Overriding Effect of the Insolvency and
Bankruptcy Code,2016° evaluates the applicability of the non-obstante clause as
present under §238 of the Insolvency and Bankruptcy Code, 2016(‘IBC’) in light
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of the paradigm shift from the ‘debtor- in-possession’ regime to a ‘creditor-in-
control’ regime brought forth by the legislation. She argues that the non-obstante
clause must be used upon satisfaction of ‘inconsistency test’ — a product of evo-
lution of case-law on the area. She discusses the scope and overriding effect of
the provision on the Maharashtra Relief Undertakings (Special Provisions) Act,
1958, Companies Act, 2013, Securities and Exchange Board of India Act, 1992,
Advocates Act, 1961, Prevention of Money-Laundering Act, 2002, Arbitration and
Conciliation Act, 1996, Real Estate (Regulatory and Development) Act, 2016 and
Electricity Act,2003. She concludes by recommending a model to aid the inter-
pretation of the non-obstante provision. The basic features of this model include
— first, allowing the non-obstante provision to have an overriding effect on similar
provisions in cases of unresolvable inconsistency between two statutes, second, a
harmonious interpretation of the conflicting statute, and third, using the provision
as a last- resort mechanism.

Shivam Singh and Harpreet Singh Gupta, Counsels at the Supreme
Court of India, in their case comment ‘Hilli Multipurpose II- Supreme Court Ends
Humpty Dumpty Jurisprudence on Nature of §13(2)(a) of the Consumer Protection
Act’ trace the developments surrounding the interpretation of §13(2)(a) of the
Consumer Protection Act. They primarily base their analysis on the case of New
India Assurance Co. Ltd. v. Hilli Multipurpose Cold Storage (P) Ltd. where the
Supreme Court held that the timeline for filing reply by the opposite party is man-
datory.” They explain the importance of the provision to the fabric of consumer
dispute resolution as it is the sole opportunity for the opposite party to file a reply
in consumer cases in absence of a similar provision for the appellate stages. They
also demonstrate how the series of conflicting decisions on the area not only ham-
pered the process of effective adjudication of consumer disputes but also created
ambiguity for lower courts and litigants.

They conclude that the decision of the Supreme Court was in sync
with the aims and objectives of the legislations on the area and conclusively ends
the debate on the effect of the provision.

Atul Alexander and Ridima Sinha, Assistant Professor of Law and
LLM Candidate at WBNUIS, Kolkata respectively, review the book ‘Refugee Law
in India: The Road from Ambiguity to Protection’ by Shuvro Prosun Sarker. They
contextualise the contribution of the book to ongoing debates on the legality of
the Citizenship Amendment Act, 2019. In their chapter-wise review of the book,
they highlight the contours of refugee law in India and assess Saker’s proposal for
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the need of a legislation codifying refugee rights in India. They conclude that this
book effectively highlights the need for a regulated segregation of different classes
of refugees. They add that the book is instrumental in giving its readers a holistic
overview of the situation of refugees in India and effectively paints the inadequacy
of the legal framework governing the same.

Muskan Arora, a fourth-year student at the West Bengal National
University of Juridical Sciences, Kolkata, in her article ‘A Commentary on the
Kulbhushan Jadhav Case — Explaining the Rules of the Vienna Convention on
Consular Relations’ assesses the contours of the doctrine of consular law in light
of the detention of Kulbhushan Jadhav. She identifies various hurdles in the im-
plementation of the aforesaid doctrine as embodied in the Vienna Convention on
Consular Relations (‘VCCR’) by tracing its development through judicial prec-
edent before the International Court of Justice. The paper also discusses the rules
of international law which govern the assignment and legitimacy of military trials
as well as ensure due process rights. In her concluding remarks, she notes that the
law on consular relations as codified in the VCCR is insufficient and ambiguous
in its application. This prevents states from effectively fulfilling their obligations
under the VCCR, as was also witnessed in the Kulbhushan Jadhav case. While
highlighting the various inconsistencies in the VCCR, she proposes narrowing
down the scope of the law or codifying the loose ends of the same.
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