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In Navtej Singh Johar v. Union of India (“Navtej Singh Johar” or 
“Navtej”),1 the Court read down Section 377, which criminalises “carnal inter
course against the order of nature with any man, woman or animal”, or commonly, 
unnatural intercourse. Those convicted under this law, the judiciary, civil society 
and legal academia across the world, have often questioned what is to be under-
stood as the import of ‘intercourse in keeping with the order of nature’ in the 
context of sodomy statutes and criminal provisions similar to Section 377.2 Indian 
law, had for its part decided unnatural sex to mean non-procreative, penetrative 
sex whether consensual or not,3 which has substantially expanded the scope for 
criminalised acts in subsequent cases.4 The law may appear to be facially neutral, 
as it appears to criminalise certain sexual acts, irrespective of the perpetrator, but 
past judgments have betrayed a disapproval for specific communities, particularly 
those who identify as lesbian, gay, transsexual, bisexual, intersex, queer, or any 
other non-normative sexual identity.5 The judicial expansion of the scope of the 
provision and an increasing inclination towards criminalization of the ‘unnatural’ 
which targeted specific communities led to the emergence of a counter- movement. 
This movement championed the cause of the LGBTIQ+ community, through 
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publications, activism, marches, discursive accounts from the community, legal 
literature, as well as legal and political reform.6

This culminated in the first petition challenging Section 377, filed 
by AIDS Bhedbhav Virodhi Andolan, in 1994 which was ultimately dismissed in 
2001 because the petitioners had disbanded.7 However, as we know, the journey 
continued in the subsequent petition filed by the Naz Foundation in 2001, chal-
lenging the constitutionality of Section 377, which was initially dismissed by a 
two-judge bench at the Delhi High Court and in the following review petition.8 
Thereafter, upon the matter being remanded to the Delhi High Court, another 
Division Bench read down Section 377 to decriminalize consensual intercourse 
of adults in private as the Section otherwise was violative of Articles 14, 15 and 
21 (“Naz Foundation”).9 An appeal to the Supreme Court, however, resulted in a 
Division Bench overturning the decision in Naz Foundation, thus recriminalizing 
Section 377.10 Interventions were made by organisations in counter to this verdict 
including the Naz Foundation, Voices against 377, and NACO among others. It 
was not long before, then, that Navtej Singh Johar along with other queer persons 
such as Keshav Puri, Ritu Dalmia, queer students and alumni of IIT, Arif Jafar, 
and the founders of the Humsafar Trust also filed curative petitions and writ peti-
tions before the Supreme Court, both prior to and subsequent to National Legal 
Services Authority v. Union of India and K.S. Puttaswamy v. Union Of India11 The 
petition was assigned to a Constitutional Bench in 2018 which resulted in Supreme 
Court finally reading down Section 377 on September 6, 2018, in Navtej after sev-
enteen long years of legal struggle.

There is unanimity that the Navtej decision is historical,12 but quite 
importantly, several strides have been made by this decision for the possibility of 

6	 See Sherry Joseph, Gay and Lesbian Movement in India, 31 (33) ECONOMIC AND POLITICAL 
WEEKLY (1996); Vikram Seth et al., Open Letter for the Overturning of Section 377 of the 
Indian Penal Code, September 15, 2006, available at http://www.sacw.net/SexualityMinorities/
OletterSec377sept06.html (Last visited on May 1, 2020).

7	 Id.; Pritam Pal Singh (Indian Express), 377 Battle at Journey’s End, September 6, 2018, available 
at https://indianexpress.com/article/explained/section-377-verdict-supreme-court-decriminalisa-
tion-gay- sex-lgbtq-5342008/ (Last visited on May 1, 2020)

8	 Naz Foundation v. State (NCT of Delhi), 2009 SCC OnLine Del 1762.
9	 Id.
10	 Suresh Kumar Koushal v. NAZ Foundation, (2014) 1 SCC 1.
11	 Vivek Divan, On the Verge of a Kind of Freedom: Ridding India of Section 377, August 16, 2018, 

available at http://arc-international.net/blog/on-the-verge-of-a-kind-of-freedom-ridding-india-of-
section- 377 (Last visited on May 1, 2020); National Legal Services Authority v. Union of India, 
(2014) 5 SCC 438; Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1.

12	 Greater Kashmir, Supreme Court Decriminalises Homosexuality, September 7, 2018, available 
at https://www.greaterkashmir.com/news/india/supreme-court-decriminalises-homosexuality/ 
(Last visited on May 1, 2020); Jeffrey Gettleman, India Gay Sex Ban Is Struck Down. ‘Indefensible,’ 
Court Says, September 6, 2018, available at https://www.nytimes.com/2018/09/06/world/asia/in-
dia-gay-sex-377.html (Last visited on May 1, 2020); Tarak Sarkar, LGBTQ Community Celebrates 

NUJS LAW REVIEW



advocating for further rights of marginalised sexual identities. Provisions crimi-
nalising sexual intercourse ‘against the order of nature’ occur repeatedly as such 
in the statutes of seventy-odd countries, of which thirty-eight are erstwhile British 
colonies.13 This British legacy, whether intentionally or not, paved the way for 
subsequent defenses of Section 377, by the State,14 religious groups, and other or-
ganized groups.15 They claimed that the law was intended to reflect public Indian 
morality which did not recognise the multiplicity of sexualities, alleged to be alien 
to this sub- continent prior to its colonisation. However, the decision in Navtej 
judicially recognizes the truth in the Indian historicisation of queer people, par-
ticularly Justice Chandrachud’s judgment, and further moves towards constitu-
tional morality.16 This recognition of the inclusion of this significant community in 
modern India’s history is one of the many contributions of the judgement, which 
has made substantial strides in equality, freedom of expression, anti- discrimina-
tion, liberty, and privacy jurisprudence, drawing on other landmark decisions of 
the Supreme Court, foreign jurisprudence and instruments such as the Yogyakarta 
Principles on the Application of International Human Rights Law in relation to 
Sexual Orientation and Gender Identity.17 However, while acknowledging its sig-
nificance, it is crucial to also acknowledge the several questions thrown up by 
commentators in the decision’s anticipation and aftermath.18 For the NUJS Law 
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Review, the constitutional challenge and the concomitant social struggle to de-
criminalise Section 377 has been unique more so as six of the works contained in 
our previous Special Issues were relied upon by the Supreme Court. This has been 
an encouraging, and unparalleled recognition of the role of Indian academic lit-
erature in shaping decisions of the Court. This recognition was preceded by years 
of work wherein successive Editorial Boards of NUJS Law Review have closely 
followed the passage of this constitutional challenge through the Courts, and have 
created a parallel journey in supplementing scholarship that could guide the court 
and policy-makers in their decision. In 2009, after the Naz Foundation judgement, 
the Editorial Board of the Review published a Special Issue (Volume 2, Issue 3) 
on Section 377 of the IPC with the specific objective of curating legal publica-
tions, that would guide the Supreme Court of India in the appeal against the Naz 
Foundation judgement. However, on appeal, in the Suresh K. Koushal judgement, 
the Supreme Court overturned the Delhi High Court’s decision, an outcome that 
ran contrary to a large swath of legal scholarship, including the work contained in 
our Special Issue.

Consequently, the Editorial Board of the Review put together another 
Special Issue (Volume 6, Issue 4) in 2014, focusing on the incongruency of views 
of the Naz judgement and the Suresh Koushal judgement. It is noteworthy that 
while most of the articles in both the Special Issues endorsed the reading down 
of Section 377, there were also opinions within the articles which questioned the 
efficacy and legal validity of bringing about such a change through the judiciary. 
However, remaining steadfast to our duty to produce varieties of opinions, we car-
ried seemingly contradictory, but legally and analytically unerring, opinions that 
we received from our contributors. We consider both Issues to be testament to our 
unwavering commitment to provide a platform for the finest academic literature 
in law. The reliance on six articles of our previous Special Issues by the Supreme 
Court, in coming to its decision in the Navtej decision, was a vindication of the 
untiring efforts of preceding Editorial Boards and most importantly, our authors. 
We are humbled by the recognition of academic scholarship in general and are 
simultaneously proud in being able to specifically contribute to what is easily one 
of the most socially and constitutionally historic verdicts of our times.

However, while acknowledging its significance, it is crucial to also 
acknowledge the several questions thrown up by commentators in the decision’s 
anticipation and aftermath. As an attempt to answer some of these questions, sup-
plement the growing body of literature on this matter and carry forward the legacy 
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of previous editorial boards, we have put together the present Special Issue on the 
Navtej Singh Johar verdict.

Dr. Ujithra Ponniah is a Wealth Inequality and Elite Studies Fellow 
at the Southern Centre for Inequality Studies (SCIS), University of Witwatersrand, 
Johannesburg and Dr. Sowjanya Tamalapakula is a teacher at the school of Gender 
Studies at Tata Institute of Social Sciences (TISS), Hyderabad. In the Foreword 
to the Companion Special Issue on the Navtej titled ‘Caste-Ing Queer Identities’, 
the authors explore how caste pervades the intimate both in how Dalit queer, de-
sire and are desired. Ideas of purity and pollution which would be written off as 
caste practices found in the rural, constitute the everydayness of urban intimacy. 
They discuss how Dalits bodies are transformed into objects of upper caste desire 
through stigma and violence. Caste pre-constitutes desire, curtailing its radical 
potential for self and societal transformational. Further, they critique the queer 
movement, arguing that emptying out caste has resulted in the creation of a space 
of upper-caste queer persons. The demands of the queer movement hence are lim-
ited to what our interlocutors referred to as “bland” politics of legalising marriage. 
The everyday struggles of safety and livelihood of Dalit queer and trans persons 
does not find a mention. The Dalit movement, while more accepting also continues 
to be a masculine, alienating space through its inadequate engagement with sexu-
ality and gender. They conclude by stating that two years after the reading down of 
§377, the realisation of constitutional morality and democracy in same-sex intima-
cies and politics remains thwarted by the graded hierarchies of caste.

Deekshitha Ganesan and Saumya Dadoo, editors of the Detention 
Solidarity Network, inquire into the status of transgender persons in Indian pris-
ons, in their article titled ‘Confinement at the Margins: Preliminary Notes on 
Transgender Prisoners in India’. As transgender activists have argued, the verdict 
in Navtej has had little to no impact on the violent and gendered state apparatus 
that transgender persons are forced to negotiate every day. Their article demon-
strates that while transgender persons are policed, criminalised, and made ‘hyper- 
visible’ in public spaces, they are ‘invisible’ in laws, rules, and practices that are 
framed for prison management. Further, it argues that centring the self-narratives 
of transgender prisoners is a necessary first step in understanding their experi-
ences of prison and developing legal and policy responses.

Jayna Kothari is a Senior Advocate at the Supreme Court of India 
and the Executive Director of CLPR. In her article, ‘Trans Equality in India: 
Affirmation of the Right to Self-Determination of Gender’, she considers the ver-
dicts in NALSA and Navtej, and the negligible impact these decisions have had 
to prevent deprivation of basic rights and legal recognition for the transgender 
community. She examines how the right to life also includes the right to bodily 

EDITORIAL NOTE



integrity which precludes the reliance of a medical model to decide gender iden-
tity, as is required in Indian law at present, and examines Indian and comparative 
jurisprudence on this issue. She argues to abolish a medical model of gender iden-
tity recognition, in favour of a re-affirmation of the right to self-determination of 
gender identity and in rejection of the claim of misuse and fraud which has been 
used frequently in India without any empirical data. In doing so, she suggests we 
move towards a transformative equality model which embraces principles of dig-
nity, bodily integrity, self-determination and privacy.

Surabhi Shukla, a PhD student in Law at Oxford University, exam-
ines issues faced by queer women in India through a legal lens in her article, ‘The 
L Word’. She identifies four issues for discussion – privacy, live-in relationships, 
allegations of lesbianism in matrimonial disputes, and the pressure to enter het-
erosexual marriages. She engages with the first two issues in depth, and lays the 
groundwork for scholars to follow up on the latter issues. She argues that Navtej, 
by permitting a right to same-sex sexual relations between adults in private, failed 
to understand the very nature of the privacy concern of queer women. She further 
critically analyses live-in relationship cases between queer women before and af-
ter the Navtej judgment to find that a lack of respect for the autonomy of women 
continues to characterise the disposal of these cases. She concludes her article by 
providing legal and extra-legal solutions for addressing the problems identified. 
Given the law’s limited success in delivering freedom to queer women, she won-
ders if a narrow and measured engagement might be more profitable in the long 
run.

Dr. Aniruddha Dutta, Associate Professor. Gender, Women’s and 
Sexuality Studies and Asian and Slavic Languages and Literatures, University 
of Iowa, contemplates the synechodhic sybmolism of §377 of the Indian Penal 
Code, 1860 in his article, ‘The End Of Criminality? The Synechdochic Symbolism 
Of §377’. Dr. Dutta observes that the symbolic politics in casting §377 as an 
overarching symbol of LGBT discrimination allowed the anti-§377 movement to 
strategically subsume the forms of violence inflicted on queer and transgender 
people, which were only very tangentially related to the law. She argues that this 
appropriative mechanism facilitated the empowerment of the more elite amongst 
the LGBT, while offering only tentative protections, and sometimes even endan-
germent, to less privileged queer and transgender persons who still carry the 
stigma of criminality.

Dr. Saumya Uma, Associate Professor of Jindal Global Law School 
and Samudyata Sreenath, an Assistant Lecturer of Jindal Global Law School ques-
tion the tenability of the distinction between constitutional morality and societal 
morality drawn in Navtej in their article, ‘Legal Imagination And Social Reform: 
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Navtej Johar Revisited’. They elaborate on how constitutional morality is seen as 
being progressive and liberating while societal morality is deemed to be restrictive 
and repressive. The authors have questioned this dichotomy to state that the two 
moralities are not as distinct as they seem to be. They have attempted to dismantle 
the divide created between the two to argue that societal morality is not devoid of 
justiciable principles, instead, it reinforces and strengthens constitutional morality.

Gayathree Devi KT and Sameer Rashid Bhat are both DPhil (Law) 
and DPhil (Public Policy) Candidates, University of Oxford. Their article, ‘Navtej: 
A Queer Rights Jurisprudential Revolution?’ analyses how other courts – domes-
tic and foreign – have reacted to Navtej in their queer rights jurisprudence in an 
attempt to answer whether it is truly the queer rights jurisprudential revolution it is 
made out to be. It appears to have, indeed, inspired a queer rights revolution within 
India, specifically through the recognition of the right of queer couples to cohabit. 
Abroad, although queer rights litigation has been inspired by Navtej, the will to 
employ its reasoning remains dubious.

Mr. Alok Hisarwala Gupta is a lawyer, activist and researcher work-
ing on LGBT and animal rights. In this article ‘The Despised And Dishonoured: 
The Non-Human ‘Beast’ And The Non-Conforming ‘Khairati’’, he examines cases 
of animal sexual assault perpetrated by men in order to raise genuine concern 
about the continued suffering of animals. He does so by acknowledging the gen-
dered nature of such violence, observing that a trans-species solidarity is emerg-
ing among feminism, queer rights, and animal welfare, around the issue of animal 
sexual assault. Mr. Gupta addresses the inadequacy of §377 of the Indian Penal 
Code, 1860 in securing justice for animal victims. He invokes the Ambedkarite 
public conscience so that humans may take up the animal cause as well, in order 
to complete the unfinished legacy of the Supreme Court judgment delivered in 
Navtej. The article will be a part of the reading list for a seminar on animal rights 
which Mr. Gupta will be delivering at NLSIU next semester.

Dr. Pawan Singh is a Visiting Fellow at the Deakin University 
Australia India Institute. His article, ‘Uncloseting In Hindi Queer Cinema: One 
Law, Two Gay Male Protagonists’ is situated at the intersection of media and cul-
tural studies, postcolonial studies, gender and sexuality and human rights scholar-
ship. He uses cinematic representations of same- sex desire and relationships made 
in two mainstream Hindi films (Aligarh and Shubh Mangal Zyada) to understand 
how the situation has unfolded after the decriminalisation of §377 not only in the 
courtroom but also in society, in cultural representation, expressions, and prac-
tices. He uses these films as indicators of legal change and social change at critical 
junctures in the battle towards decriminalisation of §377. Through this article, 
Dr. Singh draws on media and cultural studies, queer theory, and legal studies to 
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unpack how contemporary Hindi films mediate the relationship between law and 
society. He contributes to a timely, ongoing conversation on the post-decriminal-
isation project of societal acceptance of same-sex relations by the Indian society.

Ramya Chandrashekhar, a Bangalore based lawyer, in her article 
‘Identity as Data: A Critique of the Navtej Singh Johar Case and the Judicial 
Impetus towards Databasing of Identities’, critiques the construct of innate sexu-
ality adopted the Navtej Singh Johar judgement and analyses the impact of such 
a construct on matters of public policy. Central to her critique are legislations 
provisioning for gender identification such as the Transgender Persons (Protection 
of Rights) Act, 2019 and the Personal Data Protection Bill, 2018. Relying on the 
Foucauldian discourse on Biopolitics and Biopower, she argues that the ‘innate-
ness’ approach, when codified in legislations of the likes mentioned above, leads 
to pigeonholing of identities in segregated and essentialised categories that can be 
easily watched and manipulated. As an alternative, she recommends interpreting 
identities in a more nuanced and fluid manner by recognising the constant evolu-
tion of the understanding of what constitutes ‘body’ and the ‘self’ and the influ-
ence of technology and discursive practices on such understanding.

Robert Wintemute, Professor of Human Rights Law at King’s 
College London, in his article ‘Lesbian, Gay, Bisexual and Transgender Human 
Rights in India: From Naz Foundation to Navtej Singh Johar and Beyond’ traces 
the trajectory of the decriminalisation struggle by analysing the sequence of ju-
dicial verdicts that preceded the Navtej Singh Johar. The article also analyses the 
effect of the verdict beyond the queer rights discourse by focusing on its impact 
on constitutional jurisprudence on equality, minority protection, freedom of ex-
pression, privacy and right to health among other things. The article concludes by 
positing authors view on the potential influence of the judgement both on criminal 
law beyond India, and in India beyond criminal law.

Shraddha Chaudhary, a Senior Research Associate at the Jindal 
Global Law School, in her article ‘Navtej Johar v. Union of India: Love in Legal 
Reasoning’ analyses the role of ‘love’ as a determinant of legal decision making 
in the Navtej Johar verdict of the Supreme Court. She argues that the concept of 
‘love’ finds expression in the judgement in two forms: firstly, in form of recogni-
tion of individual’s autonomy in matters pertaining to sexual relations and sec-
ondly, as the acknowledgement of the place of companionship, connection, and 
desire in shaping an individual’s identity. She recommends anchoring legal rea-
soning in terms of the latter for she views the latter form as having the potential 
to make Indian jurisprudence richer, by creating the space for the recognition of 
relationships that currently exist on the margins of law and society.
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Gauri Pillai, a Rhodes Scholar and DPhil (Law) candidate at the 
University of Oxford, in her article ‘Naz to Navtej: Navigating Notions of Equality’ 
contrasts the two seminal judgments in the history of the challenge to Section 
377 of the IPC. In doing so, she outlines the contours of the advances made in 
anti-discrimination and equality jurisprudence as presented in the Naz Foundation 
judgment and the Navtej Singh Johar judgment. She argues that each judgment 
has made unique contributions to this body of jurisprudence, specifically on sub-
jects including transformative constitutionalism, indirect discrimination, and the 
standard of review. She concludes that the Navtej decision uniquely applies the 
standard of review to the distinctions between natural and unnatural intercourse, 
and broadly challenges heteronormativity in the public sphere.

Satchit Bhogle, a practising advocate at Bombay High Court, in his 
article ‘The  Momentum of History – Realising Marriage Equality in India’ delves 
into the depths of the fundamental concept of ‘marriage equality’, which essen-
tially denotes the consideration and recognition of same-sex marriage, at par with 
the traditional heterosexual union. He undertakes a holistic approach in tackling 
the issues concerning the concept, by not only elucidating upon the importance of 
the right to marry but also the constitutional veracity of several concomitant legal 
issues. He accords a fresh colour to the traditional notions of marriage, with a firm 
emphasis upon the need to normalise the perspective so-mentioned. Associated 
with the same is his analysis of the idea of constitutional morality, which entail 
viewing ‘marriage equality’ in relation to fundamental rights, such as privacy and 
autonomy, and freedom of expression. He concludes his enriching piece on a de-
terminative note, by observing that not only are there ‘jurisprudential ingredients’ 
which definitively favour the prevalence of marriage equality but also that the 
existing statutes, that of the Hindu Marriage Act and the Special Marriage Act, are 
also capable of being interpreted in a manner that allows for the same.

Ajita Banerjie, a queer feminist and researcher, in her article ‘Beyond 
Decriminalisation: Understanding Queer Citizenship through Access to Public 
Spaces in India’, brings out the sheer cruelty that queer individuals are greeted by 
in public spaces, and the insurmountable odds that society imposes upon them. 
She explores the idea of the law as a ‘panopticon’, wherein she engages in a de-
tailed discussion on several statutes, current and old, which cumulatively instated 
a constant state of surveillance in relation to queer individuals, and the horrors that 
these provisions put them through. She concludes by discussing ways in which, 
queer individuals may be extricated from the seemingly impenetrable web of in-
clemency, that has been conjured up by the duo of the formal law, and the infor-
mal society. She observes, that a proper course of action would not only include 
refraining from undue persecution of the queers, but also a proactive approach in 
protecting their basic rights.
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Radhika Radhakrishnan, a researcher at Internet Democracy Project 
and consultant for Internet Governance Forum, United Nations, in her article 
‘How does the Centre appear from the Margins? Queer Politics after Section 377’, 
adopts an intersectional approach to focus on hierarchies and exclusions within 
queer communities and argues that decriminalisation of Section 377 is one of nu-
merous struggles in the history of queer struggle in India. She critiques the Navtej 
verdict for primarily benefitting gay men while excluding substantive application 
of female sexuality and for having only a little in store for trans communities. She 
concludes by highlighting the urgent need to strengthen queer solidarities after the 
Navtej verdict and recommends certain focus areas where activist, legal and aca-
demic energies can be extended to benefit queer and trans women under the law.

This consolidated Special Issue of the NUJS Law Review, then, is a 
humble addition to this growing body of literature, a celebration and criticism of 
the judgment through its various articles, and a tribute to those who have silently 
but arduously undertaken the grassroots movement, which brought about the deci-
sion in Navtej. Through this Issue, the NUJS Law Review and the authors hope to 
respond to the Courts in a manner not possible within the Courtroom.
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