CONSTITUTIONAL DYSFUNCTIONALISM

Yash Sinha’

The Rajya Sabha and the Indian judiciary share a functional link so as to
maintain a constitutional equilibrium. Both their designs are oddly detailed
for a reason, with no feature existing without purpose. The former is tasked
with scrutinising and revising the social/moral policy initiatives of the Lok
Sabha-executive combine. In parallel and with respect to the same legislative-
executive actions, the judiciary has its task in reviewing recondite issues of
constitutional compliance/competence. This paper elaborates upon a state
of peak crisis when the two constitutional bodies abandon these behavioural
responsibilities, albeit, in different ways. The core of Rajya Sabha’s revision-
ary powers was premised in its unique ‘representativeness’. This exclusivity,
and the concomitant powers, have been wrested away from it. Resultantly,
it seems to have lost its efficacy as a legislative-executive watchman. In its
stead, the judiciary has taken up the additional task of filling up moral vacui-
ties in legislative/executive actions. It is not that this probable deviation was
not constitutionally accounted for by the limits on the judiciary’s writ jurisdic-
tion. However, in an act of defiant circumvention, the judiciary has pushed the
relevant theoretical/procedural boundaries to nullify that foresight. Emerging
moral-judicial doctrines supply this transgression with perceived legitimacy.
These parallel yet different aberrations in both the institutions constitute a
state of ‘constitutional dysfunctionalism’.
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I. INTRODUCTION

In 2020, the Central Government had introduced three pieces of or-
dinary legislation.! The purported objective of these was to reform agriculture
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(Hons) from the National Law School of India University, Bangalore. I thank the team of NUJS.
Law Review for helping condense prolix parts of the paper.



CONSTITUTIONAL DYSFUNCTIONALISM 539

in India. A numerically stacked Lok Sabha in its favour posed no bar. The Rajya
Sabha (‘The House’), where the majority tilted in favour of the opposition, at-
tempted to slow the Bills’ movement for a surgical scrutiny. However, in a gross
violation of the rule-books, a demand for a revisionary vote on the Bills was scut-
tled by the presiding officer of the House.?

The newly enacted laws subsequently landed before the Supreme
Court (“The Court’) in 2021. In an unforeseen use of procedural powers, the Court
stayed the operation of the said laws as an interim measure.’* The executive was
directed to conciliate with those disagreeing on the issue. Staying a law’s opera-
tion, negating the presumption of constitutionality in the process,* was notoriously
novel to begin with. Yet, expanding jurisdiction to include addressing disaffection
towards a law was a more egregious development.

The circumstances surrounding the farm laws bring a significant
constitutional issue to light: the pace of the document’s decomposition. When ma-
joritarian governments come to be formed, two constitutionally envisaged bodies
need to take a counter-majoritarian poise. The Rajya Sabha becomes the primary
site of opposition, given its different composition from the Lok Sabha. At the same
time,the judiciary must exercise its own checks on the ruling executive within the
confines of judicial review. The Indian Constitution witnesses the Rajya Sabha
crumbling before the will of the Lok Sabha-Executive combine. Whereas, the
Supreme Court acts like the said combination itself, abandoning its prime duty of
judicial review. Illustrative of this is when it took up both, deliberation and execu-
tion, of policies that curb liquor-sale within certain radii of highways.> According
to the Court, this was a significant factor contributing to road travel accidents, and
came up with a solution for it.® Similarly, it micro-managed the administration
of COVID-19 related affairs, which included deliberating upon price caps of the
screening tests to the distribution of the vaccine.

! The Farmers’ Produce Trade and Commerce (Promotion and Facilitation) Bill, 2020, 113 of 2020;
Farmers (Empowerment and Protection) Agreement of Price Assurance, Farm Services Bill,
2020, 112 of 2020, Lok Sabha; The Essential Commodities (Amendment) Bill, 2020, 111 of 2020.

2 Rules of Procedure and Conduct of Business in the Council of States (Rajya Sabha), 2016, Rule

252; See also, Yash Sinha, Precisely Why the Actions in Rajya Sabha Lacked Presumptive

Legitimacy, THE Law BLoG, November 7, 2020, available at https://thelawblog.in/2020/11/07/farm-

ers-bill-rajya-sabha-legitimacy/ (Last visited October 30, 2021). The Rajya Sabha Rules require

a mandatory division once a challenge to the passage of bill, passed by voice-vote, is raised. The

same was raised with respect to the passage of two of the three farm bills when those were voted

on in the House. Since members made a din during deliberations, the members had to approach
the well so that their challenge could cut through to the Speaker. However, the Rajya Sabha’s

Presiding Officer arbitrarily introduced a bar on doing so, approving the results of the voice-vote,

which favoured the passage by default.

Rakesh Vaishanv v. Union of India, (2021) 1 SCC 590, 998, 10.

1., 8.

State of T. N. v. K. Balu, (2017) 2 SCC 281, 92-30.

1d., 997, 15, 23.

See discussion infra Part I11. Cat 29.
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This is not to state that the fall of one institution has necessarily
caused the other’s. Albeit, the Supreme Court has certainly factored in a malignant
executive with an indolent legislature to initiate its own overhaul. However, the
denudation in the discharge of both the institutions’ constitutional obligations have
largely been simultaneous yet independent phenomena. Resultantly, neither acts as
an effective check against the misuse of powers by a majoritarian executive.

To borrow constitutional law scholar Prof. J. Balkin’s terminology,
such a state of affairs demonstrates constitutional ‘dysfunctionalism’.® This con-
cept has its origins in sociology. Herein, behavioural aberration of one or more
actors destabilises a society, as opposed to its fall due to their inactivity. A dys-
function of the Constitution gets conduced when its institutions are differently
decadent in parallel, resultantly abandoning their core functions.’ This, in turn,
disorients the system of achieving its constitutional goals at large."® This decay
may be by loss of institutional power,"! as is the case with the Rajya Sabha. Or, it
may occur by an institute’s transition to an impermissible state of power."? This is
presently illustrated by the Indian judiciary.

When the judiciary is perceived to be meeting citizens’ expectations,
the mobilisation to reinstate the Upper House’s powers dies down. Constitutional
dysfunctionalism captures this self-sustaining circular loop with geometric preci-
sion. This paper, therefore, attempts to fully identify the joints of dysfunction, so
that the societal standards shift from cheering a moral court to craving an account-
able Upper House.

Part II of this paper focuses on the Rajya Sabha. Part II. A will cap-
ture the normative framework within which it was supposed to function like a
permanent opposition. As this may not be the prevailing opinion, this part first
establishes that this House was designed to be weightier than its Parliamentary
counterpart(s).To do so, it will analyse the reasoning behind this chamber’s height-
ened constitutional status. Subsequent to this, Part II.B discusses the prevailing
gap between the normative ideal of the Rajya Sabha and its performative reality. It
will describe the structural weaknesses that mar the House at present. Holistically,
this Part argues that the structural strengths of the House have now been diluted
to the point of non-existence.

Jack M. Balkin & Sanford Levinson, DEMocrACY AND DysruncTion 18 (The University of Chicago
Press, 2019); See also Richard L. Hasen, Political Dysfunction and Constitutional Change, Vol.
61 (4), DRAKE Law REVIEW 989 (2013).

Balkin & Levinson, supra note 8, at 7-35.

Id.; See also Yoni Appelbaum, America’s Fragile Constitution, THE ATLANTIC, October, 2015, avail-
able at https://www.theatlantic.com/magazine/archive/2015/10/our-fragile-constitution/403237/
(Last visited on July 5, 2021).

Balkin & Levinson, supra note 8, at 14, 59.

12 Id., at 59.

October-December, 2021



CONSTITUTIONAL DYSFUNCTIONALISM 541

Part III elaborates upon the Indian judiciary’s dysfunctionalism. The
risks associated with this institution paradoxically lie in its ever-expanding powers
of judicial review. Part III. A will attempt to portray the constitutional writ juris-
diction as both exhaustive and power-confining. This will have been demonstrated
to imply curbs on any nascent judicial tendency to construct ‘social values’. Part
I11.B supplements that assertion by stating ‘morality’ as a concept exclusively left
out for democracy and deliberation. Hence, it is shown as out of bounds for the
judiciary. It will dwell upon evolving ‘moral-judicial’ concepts that help it breach
this boundary. These will be shown as the very core empowering the dubious tran-
sition from a writ-based to morality-based jurisdiction. Part III. Ceventually links
the previous two assertions made in Parts III.A-B. It describes the erroneous moral
jurisdiction as taking judicial-procedural powers to a level absent in the framers’
foresight. This includes describing the debilitating changes made to the judiciary’s
writ jurisdiction. Part III as a whole, therefore, attempts to reveal the dysfunction-
alism of Courts in their desecration of electoral representativeness.

II. RAJYA SABHA: A PRECIPITOUS FALL

A. HOUSE OF GUARDS

The Rajya Sabha’s indispensability to the Indian Constitution, at the
surface, may only appear in its unique affiliation to State interests. It is submitted
that this is a weak line of argument to both establish and justify this indispensa-
bility. Firstly,Indian basic structure doctrine does not seem to have a clear defini-
tion. Secondly,it is uncertain whether bicameralism, as an extension of federalism,
makes for a basic constitutional feature.”” Adding to this vagueness is India’s edi-
fice of a parliamentary democracy. That is, the executive is determined from the
composition of the house elected directly by the republic.

However, it is proposed that the Rajya Sabha’s indispensability to the
Indian Constitutional scheme becomes clearer when viewed differently: the deter-
mination of the executive is not dependent on one house so that it remains to be a
watchdog. In doing so, India borrowed the foundation of the House of Lords but
gave it the powers of the U.S. Senate." In this light, it is submitted that the Rajya
Sabha’s adoption indicates two lines of thought: firstly, it was tasked with check-
ing the deeper ambitions of the Lok Sabha-executive combine; and secondly, the
Rajya Sabha is an extension of ‘federalism’, subservient to the former objective.
Resultantly and arguably, its role of an opposition is what makes it of immense
constitutional significance.

The origins of the Rajya Sabha lie in the recommendations of the
Montagu-Chelmsford Report, which took the eventual form of the Government

13 SupHIR KRISHNASWAMY, DEMOCRACY AND CONSTITUTIONALISM IN INDIA: A STUDY OF THE Basic

STRUCTURE DOCTRINE IN INDIA 66-68 (Oxford University Press, 2nd ed., 2011).
14 See discussion infra at 8.
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of India Act, 1919." It had suggested a second chamber for a better representation
of minorities.!® The ulterior motive was to create a chamber of appeal against the
new Indian assembly’s initiatives, or to at least put the latter’s moves in a delibera-
tive gridlock."” One half of its composition was to be derived from indirect elec-
tions, with assembly members being its exclusive electoral college.”® The other half
would be British Governor-General’s nominees.”” Indians seem to have grasped
the nefarious intentions, but did not deem an explicit challenge as conducive to
the negotiation. Instead, they appear to have demanded a relatively slight revision:
the entire second chamber may be directly elected albeit with higher standards for
qualification.?® Barring this, the Council of States shall be a standing committee of
the Legislative Assembly.?! This was to provide adequate representation to British
India. British India had then comprised of princely states with British allegiance.
This, it stated, would act as the revisionary house to keep the Indian legislative
assembly in check.?

The British Parliament, examining its earlier stance on the second
chamber while contemplating the Government of India Act, 1935 (‘1935 Act’)
thought it to be blatantly exhibitionist of its imperialistic designs.?* By then, the
British were more inclined to mollify the Indian intelligentsia, and decided to re-
tain lesser control through fewer nominees from the British-Indian provinces.**
It also accepted the Indians’ suggestion of keeping higher standards of criteria so
that it had different interests than those in the Assembly.? These standards would
draw affluent Indians probably schooled in the English education system, and less
hostile to the British regime.?® Nevertheless, this proposed second chamber never
came to be.”

The debate on the retaining of a second chamber and the manner of
electing it reached its denouement during the framing of the present-day Indian
Constitution. The Union and Provincial Constitution Committees had started to

15 R. C. Tripathi, EMERGENCE OF SECOND CHAMBER IN INDIA, 12-13 (National Publishing House, 2002).

1 Id.

17" Id.,at 32; See also Adrija Roychowdhury, New Delhi Architecture was Meant to Soften Nationalism,
Parliament House was Always Meant Only for Indians, THE INDIAN ExPrESS, December 12, 2020,
available at https:/indianexpress.com/article/research/new-delhi-central-vista-capital-parlia-
ment-house-rashtrapati-bhawan-architecture-7101680/ (Last visited on July 5, 2021).

18 TripaTHI, supra note 15, at 32; M. Venkaiah Naidu, The Need for a Second Chamber, THe Hinpu,

May 11, 2020, available at https://www.thehindu.com/opinion/op-ed/the-need-for-a-second-

chamber/article31560028.ece (Last visited on July 5, 2021).

Tripathi, supra note 15, at 29.

2.

2 Id., at 30.

2 Id., at51.

3 Id., at 58.

2 Id., at 60-61.

3 Id., at 63-64.

% Id.

27 Naidu, supra note 18.
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function well before the Assembly, singularly focussing on federal issues.”® At
the stage of the proposal, the Union Committee approved of its inclusion, albeit
without significant debate.? Two reasons given for this reflexive adoption stand
out. The first of these is that having a revisionary chamber is essential for ‘digni-
fied” debates.’® The second is that those left out in electoral contests may secure an
adequate representation in the Parliament through the Council of States.?

In the Constituent Assembly,Article 66 of the Draft Constitution en-
dorsed the Rajya Sabha.’? The concerns of it sedating the pace of progress, rep-
resenting elites and vestigial colonialism were voiced.*® These were sought to be
allayed by Nehru. He stated that the decision to include a second chamber was that
of the provincial governments.** In arguing for the Rajya Sabha, using these many
words, Nehru seems to be taking the ideal of complete representation to its logical
conclusion: the Assembly’s claim of building a representative legislature shall be a
hoax if it ignores a provincial appeal at that inceptive moment. He also dismissed
any concerns about the authenticity of voices coming through indirect elections,
by remarking those would be “elected citizens”, regardless.*® He then brought the
debate to an end by emphasising upon its revisionary powers. Those powers, he
stated, are of utmost significance, given the Lok Sabha may take hasty decisions
in the future due to a majoritarian over-confidence.*

Nehru’s phrasing does not seem to decisively establish which of the
two reasons dominate for determining the primary task of the House: federal rep-
resentativeness or moral revisionism. However, it is proposed that the House’s his-
tory preceding it is conclusive: it was envisaged as the last site of revision for their
legislative actions and executive initiatives.

As stated previously, the colonial regime stressed on a separate com-
position of the House as an ostensible excuse. This composition in the Council
was essentially devised to check the Indian legislative assembly’s discretion. The

2 S.B. CHAUBE, CONSTITUENT ASSEMBLY OF INDIA: A SPRINGBOARD OF REvoLuTion 181 (Sanctum
Books, 2nd ed., 2000).

» Id., at 206-208.

30 Tripathi, supra note 15, at 75; Chaube, supra note 28, at 208.

Tripathi, supra note 15, at 75; REPORT OF THE UNION CONSTITUTION COMMITTEE, July 4, 1947, in Shiva

Rao, THE FRAMING OF INDIA’S CONSTITUTION: SELECT DOCUMENTS, vol. II, 581 (N.M. Tripathi Private

Ltd. Bombay, 1967).

32 Drafting Committee to the Constituent Assembly, Text of Draft Constitution of India, February
21, 1948, available at https:/www.constitutionofindia.net/historical _constitutions/draft_constitu-
tion_of india__ 1948 21st%20February%201948 (Last visited on July 6, 2021).

3 ConsTITUENT AssEMBLY DEBATES, November 9, 1948, Speeches by Raj Bahadur, N.G. Ranga,

97.52.22, 7.52.33, available at https://www.constitutionofindia.net/constitution_assembly_de-

bates/volume/7/1948-11-09 (Last visited on July 6, 2021).

CONSTITUENT ASSEMBLY DEBATES, (September 10, 1949), Speech by Jawahar Lal Nehru,

99.137.24, available at https:/www.constitutionofindia.net/constitution_assembly debates/vol-

ume/9/1949-09-10#9.137.24 (Last visited on July 6, 2021).

3.

% Id.
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Constituent Assembly adopting the more or less unabridged version of the House
as envisaged by the 1935 Act is, then, denotative. It suggests that the House’s role
of a legislative-executive watchdog shall remain unchanged.

It is also this version of history which is vindicated by the text of the
Constitution. The preponderance of revisionary powers over federal representa-
tion is easily discernible from its text. Articles 108(1), 107(5), provisos to 352(4)
and (5), and provisos to Article 356(4) and Article 360(2), capture the House’s
revisionary powers. Among these, it is seen that the last four are exclusive to this
House. Article 107(5) allows the bill passed in this House to remain alive despite
the dissolution of the Lok Sabha. More significantly, the relevant provisos to emer-
gency provisions ensure a life of at least thirty days for the concerned proclama-
tion if it enjoys the House’s singular approval.

Contrarily, only Articles 249(1) and 312(1) denote it to be an exclu-
sive representative of State interests. In other words, and proposedly, it is singu-
larly in these that the Rajya Sabha has exclusive powers to initiate deliberative
action on behalf of the states.

Thereby, the claim that Rajya Sabha was supposed to primarily act
like the voice of the states so as to extend federalism is shaky. Furthermore, the
existence of Article 368(2), providing for state ratification in matters affecting
the states, would be otherwise rendered repugnant. In addition to this, the more
vulnerable states were already granted compacts like Article 370 (unamended).
Added to these features is the existence of provisions like Article 263 that provides
for an inter-state council. In this light, the ‘federal voice as a primary role’ argu-
ment does not seem to cut ice.

However, its revisionist role does seem to be primary. Except for
money bills, in all other matters pertaining to ordinary legislation, constitutional
amendments and raising questions/debates on executive policy, the House has
equal powers as the Lok Sabha. If a joint session in the case of a deadlock favours
the numerically superior Lok Sabha,’” Rajya Sabha has its own deliberative edge.
A bill may remain alive for prolonged scrutiny if it lands before the latter, since
it never dissolves.’® This is unlike the Lok Sabha, where the bill lapses upon the
House’s dissolution. Assuming that one House has a separate constituent to repre-
sent in cases of coextensive powers, would be an absurdity.

Hence, both constitutional history and its text establish that Nehru’s
mention of ‘revisionary powers’ assumes dominating significance.

37 See The Constitution of India, 1950, Art. 108; Sidharth Chauhan, Bicameralism: Comparative
Insights and Lessons, Vol. 642, SEMINAR, 42 (2013).

3 The Constitution of India, 1950, Art. 107(4); K.B.S. Sidhu, No Reason for Bureaucrats to Shirk
Decision-Making Now, THE SCC ONLINE BLog, July 25, 2018, available at https://www.scconline.
com/blog/post/2018/07/25/no-reason-for-bureaucrats-to-shirk-decision-making-now/ (Last vis-
ited on July 6, 2021).
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The role of the Rajya Sabha, therefore, is primarily of an opposition.
Its different electoral mechanism serves this larger purpose of maintaining a sepa-
rate political force. With the benefit of hindsight, this prediction about distinctive-
ness has indeed proved to be largely true. In a period of almost sixty-nine years
since its inception in 1952, the political majority of the day has been in a minority
in this House for about forty years.*

Moreover, this interpretation is in line with the critical theory sur-
rounding bicameralism. To cqueville states that a directly elected House sustains
itself by sheer power; the one elected indirectly operates on perceived public opin-
ion.** The reason is that an indirectly elected house is composed of the privileged,
elected by the privileged.*! This aristocratic flair, as opposed to a classist approach
towards public policy, can surgically analyse the deeper implications of a govern-
ment’s acts. It was similarly stressed that the aristocratic nature of one House im-
pels it to take a different approach.*> Another view is that members of this House
can mould politics through the networks of patronage they enjoy amongst the
members of the Lower House.*

It is to be noted that the Indian Constitution has preserved a different
composition for the House, but not entirely on the basis of the civil status of its can-
didates. In fact, its Articles 80(1)-(3) are designedly made up from the correspond-
ing provisions in the Constitutions of South Africa** and Ireland:* the experience
cum knowledge criteria and indirect elections from the former; the nomination
and representation criteria from the latter.* In other words, it seems to have done
away with a purely classist approach prevalent in the English bicameralism, all
the while preserving the political maturity as desired by Mill and To cqueville.”’
Another vital difference comes from the fact that India elects its nominal head of
the executive.*® For electing this third constituent of Indian Parliament, an equal
‘vote-value’ has been given to the members of both the chambers.*

3 M. Venkaiah Naidu, Comment | Do Numbers Matter in Rajya Sabha? Tue Hinpu, May 13, 2020,
available at https://www.thehindu.com/news/national/comment-do-numbers-matter-in-rajya-
sabha/article31569127.ece (Last visited on July 6, 2021).

4 William Selinger, PARLIAMENTARISM: FROM BURKE TO WEBER152-153 (Cambridge University Press,
2019).

4 Id., at 152.

2 Id., at44.

B Id., at55.

4 The Union of South Africa Act, 1910, Art. 24.

4 The Constitution of Ireland, 1937, Art. 18.

4 Chritarth Palli, A Stitch in Time shall put Article 83 in Line, THE SCC ONLINE BLog, May 10, 2016,

available at https:/www.scconline.com/blog/post/2016/05/10/a-stitch-in-time-shall-put-article-

83-in-line/ (Last visited on July 6, 2021).

Selinger, supra note 40, at 151-153; Arthur Benz, Shared Rule vs Self-Rule? Bicameralism, Power-

Sharing and the ‘Joint Decision Trap’, Vol. 10(2), PERSPECTIVES ON FEDERALISM, E-30, E-32 (2018).

4 See The Constitution of India, 1950, Art. 54.

4 Rakesh Dubbudu, 4 Dummy’s Guide to the President of India’s Election, Factly, June 10, 2017,
available at https:/factly.in/a-dummys-guide-to-the-president-of-indias-election/ (Last visited on
July 6, 2021).

47
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The core essentiality of a chamber such as this, however, resides
in its unique composition which is divorced from the popular vote’s influence.
This element per se lends this chamber with a counter-majoritarian poise.® As
Montesquieu states, all components of a Parliament exercising checks on each
other is the perfect state of equilibrium. At the same time, he asserted that the
directly elected House may, in certain circumstances, become autocratic.’ Since
the Crown lacked significant powers, the indirectly elected House carries an enor-
mous responsibility.®? This is squarely applicable to the Indian context. The recent
revival of majority governments at the central level ensures a Lok Sabha with a
weak opposition within itself. This is compounded by the prevailing law which
binds the President to the executive cabinet’s decisions.* It is in this context that
Montesquieu’s one particular observation on the House of Lords may reveal Rajya
Sabha’s significance. He had stated that the English Constitution shall be ‘doomed’
if the House of Lords loses its stature, since this would leave no opposition to the
directly elected House.*

More than a simple extension of federalism, chambers like the Rajya
Sabha take their Parliaments to a more accurate electoral representation. Just like
the U.K. and Canada, the Indian Lower House rarely witnessed fifty percent elec-
toral majority accumulating in favour of one political party.” Hence, the Lower
House by itself cannot be said to be holistically representative of the society.”® A
territorial model of bicameralism, however,covers geographical minorities who
may otherwise lose past-the-pole contests.’” This is because an Upper House
with indirectly elected candidates of states is designed to favour the preferences
of smaller political parties.”® These parties, in turn, may have separate political
bases and constituencies than the forces ruling in the Lower House/centre.® The
chambers such as the Rajya Sabha have termed to be partially demos-enabling in
this sense.®® That is, bicameral legislatures, are considered a better approximate
to electoral majorities due to the additional presence of the Upper House.®! At the
same time, it’s both demos-constraining and reactive: its unique composition al-
lows to check any majoritarian impulses of the Lower House.®

%0 Malavika_Prasad & Gaurav Mukherjee, Reinvigorating Bicameralism in India, Vol. 3(2),
University of Oxford Human Rights Hub Journal, 96, 104 (2020).

' Selinger, supra note 40, at 19.

2 Id.

3 Samsher Singh v. State of Punjab, (1974) 2 SCC 831, Y933, 36, 44, 57.

3+ Selinger, supra note 40, at 34.

% Meg Russell, THE CoNTEMPORARY HoUSE OF LoRDS: WESTMINSTER BICAMERALISM REVIVED 45
(Oxford University Press, 2013).

% Id.

7 1d., at 44.

% Id., at 45.

¥ Id.

% Prasad & Mukherjee, supra note 50, at 102.

RuUSSELL, supra note 55.

©2 Prasad& Mukherjee.supra note 50, at 102.
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Furthermore, India’s Upper House has more in common with the
U.S. Senate than the House of Lords.® It rejected the English model, wherein the
entire bicameral legislature dissolves at once. Instead, Article 83 is based on the
rotational tenure of the U.S. Senate.®* The rule that one-third of its composition
be renewed biennially is, by implication, a borrowed Madisonian check. Albeit,
Madison had not envisaged fractured mandates nor political parties in his time.*
Regardless, according to him in Federalist Paper no. 51, legislature tends to be
the strongest political branch of the government.®® The permanent character of
the Upper House, constantly renewed by State nominees, acts as the best internal
check on the same.®” This applied with greater force to majoritarian ‘parliamenta-
rism’, such as the one prevailing in India since 2014.5

Relevant provisions relating to the Rajya Sabha are mostly couched
in terms of discretion limiting rules.® These seem to denote that the Upper House’s
constitutional design is supposedly unalterable. This interpretation would be con-
gruous with the larger objective emphasised above. Demonstrably, the House
has been assigned with the task of scrutinising and reforming the acts of the Lok
Sabha and the Executive. Given the significance of these powers, membership to
the House was to be as specific as it could be. The ‘federal representativeness’ is
of no significance per se if the House fails to discharge its primary function of
revisionism.

B. AN ABORTIVE COUNCIL OF NOMINEES

This Section shall deal with the assaults on the House’s powers. Prior
to that discussion, the two prevalent criticisms of the House need to be mentioned.
Firstly, that it slows-down the initiatives of the Lok Sabha-Executive combine; and
secondly, there seems to exist an argument on its redundancy as a symbol of fed-
eralism. The multi-party system resulting in a varied set of political powers across
different states has been recently used to cite this redundancy.”® The preceding
Section has demonstrated the second criticism to be a less significant essentiality.
At best, its federal-representativeness is a ‘means to a larger end’. The first criti-
cism is actually the constitutionally envisaged power, and not an obdurate hurdle
to Indian Constitutionalism. This Section will contrarily argue that the House has

% Even though the United States mostly adheres to a ‘2 senators per state’ rule, see Eric W. Orts, The
Path to Give California 12 Senators, and Vermont Just One, THE ATLANTIC, January 2, 2019, avail-
able at https:/www.theatlantic.com/ideas/archive/2019/01/heres-how-fix-senate/579172/ (Last
visited on July 7, 2021).

% Palli, supra note 46.

% James Yoho, Madison on the Beneficial Effects of Interest Groups: What was Left Unsaid in
“Federalist” 10, Vol. 27(4), PoLity 587 (1995).

% LiBRARY OF CONGRESS, FEDERALIST Nos. 51-60, available at https://guides.loc.gov/federalist-papers/
text-51-60 (Last visited on July 7, 2021).

7 Id; Chauhan, supra note 37, at 45.

% Prasad & Mukherjee, supra note 50, at 106.

% See The Constitution of India, arts. 80, 83(1), 84(b), 107(4), 249 & 344(4).

0 Balkin & Levinson, supra note 8, at 25.

October-December, 2021



548 NUJS LAW REVIEW 14 NUJS L.REv. 4 (2021)

witnessed a diminution in its powers. This, it attempts to demonstrate, is largely
caused by distorting its composition.

The obstructive powers wielded by the Rajya Sabha become easily
demonstrable even without factoring in the legal text and the history surrounding
it. The only metric required is the behavioural attitude of the Lok Sabha-Executive
combine towards its powers. The very Nehru who fended attacks on the House’s
potential to slow progress and instead justified them as revisionary powers, seemed
to have abandoned that approach. He rushed ahead with the controversial First
Amendment without awaiting the Rajya Sabha’s inauguration.” This was in spite
of a lawyer-President, who had presided over the Constituent Assembly, citing the
designed bicameralism as an ‘essential’ for such an amendment.”> The Supreme
Court also approved of it, holding Lok Sabha’s exercise of Article 368 as sufficient
demonstration of constituent power.”

The opposing sentiments cited in the Constituent Assembly also in-
termittently rose from the dead, in the form of Lok Sabha resolutions and private
member bills. The timing of each shares a nefarious similarity. All of those were
attempted exclusively when a Lok Sabha majority was in place: 1954, 1973 (Lok
Sabha resolutions), 1971, 1972, 1975 and 1981 (Private member bills).”* The last
notable, albeit non-legislative, instance of similar objections was in 2015, when a
single-party majority was re-established in the Lok Sabha, after several decades.”

This evident majoritarian grouse was accompanied by constitution-
ally suspect moves within the Parliament. The very first Nehru majority in the
Lok Sabha did not include members from the new Upper House for the Public
Accounts Committee.”® However, this was only a small detractive nudge, when
seen in light of further developments.

The most debilitating assault took place in the year 2003. The subtle
usage of the Rajya Sabha for admitting those defeated in direct elections, eventu-
ally materialised as law:§3 of Representation of People Act, 1951 was eventually

' Tripudaman Singh, SIXTEEN STORMY DAYS: THE STORY OF THE FIRST AMENDMENT TO THE CONSTITUTION
oF IND1A129 (Penguin Random House, 2020).

? .

3 Sankari Prasad Singh Deo v. Union of India, 1951 SCC 966, §13 (prospectively overruled in
Kesavananda Bharati v. State of Kerala (1973) 4 SCC 225).

™ Rajya Sabha Secretariat, Sixty Years of Rajya Sabha (1952-2012) 31 (2012).

> Nistula Hebbar, Jay Panda favours rethink on veto power of Rajya Sabha, Tve Hinou, March 25,
2016, available at https:/www.thehindu.com/news/national/jay-panda-favours-rethink-on-veto-
power-of-rajya-sabha/article7884580.ece (Last visited on July 7, 2021); Jagdeep S. Chhokar, Rajya
Sabha versus Lok Sabha: FM Arun Jaitley’s Remarks Questioning the Role of Rajya Sabha are
Misplaced, NEWSLAUNDRY, May 22, 2015, available at https:/www.newslaundry.com/2015/05/22/
rajya-sabha-versus-lok-sabha-fm-arun-jaitleys-remarks-questioning-the-role-of-rajya-sabha-are-
misplaced (Last visited on July 7, 2021).

6 Naidu, supra note 39.
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amended.” The pre-requisite of having been ordinarily resident in the state to
represent it, evaporated for future candidates.”® This was against the recommenda-
tions of the then National Commission to Review the Working of the Constitution.”
Toeing the ‘extension of federalism’ line of argument, it stated the said amendment
would upset geopolitical representation of states.’’ This change apart, other provi-
sions were amended to permit open ballots, wherein a political party could scruti-
nise the votes about to be cast for such elections.!

In judicial review of all the above, the Supreme Court chose neither
side in the revisionary and extension of federalism debate. Of the two, it only
came to examine the latter, and exposed the frailty of the same. In deciding Kuldip
Nayar v. Union of India (‘Kuldip Nayar’),*? it asserted that the draft Constitution
itself omitted domicile requirements for the House’s membership. The conclusion
it drew from this was that the modification to federal representativeness was con-
stitutionally insignificant.®® It stated that basic structure was not an adjudicatory
issue in this case.®* The Court grounds this assertion by reasoning that federalism
requires the appellation of a true federation.® India, it states, is not a true federa-
tion to begin with, and that the Centre has powers to completely dissolve a state.®
Federalism, then, cannot possibly be said to be basic enough to preserve a domicile
requirement in such scenarios.’” The same Court’s benches came to partly revise
this view. Explicit departure took place in Rojer Mathew v. South Indian Bank Ltd.
(‘Rojer Mathew’),® analysing the power of the Lok Sabha to categorise money
bills, and inexplicitly in State (NCT of Delhi) v. Union of India (‘Delhi Govt.
case’)® when it espoused cooperative federalism for GNCT, Delhi. However, nei-
ther effaced Kuldip Nayar. Eventually, a nine-judge bench in Jindal Stainless Ltd.
v. State of Haryana (‘Jindal 1II’),”° has adopted Kuldip Nayar’s point regarding
India not being a true federation. The basic structure argument premised on the

77 The Representation of People Act, 1951, §3 amended vide The Representation of People
(Amendment) Act, 2003 (w.e.f. August 28, 2003).

8 “A person shall not be qualified to be chosen as a representative of any State or Union territory in
the Council of States unless he is an elector for a Parliamentary Constituency in India (emphasis
added).”

" Report of the National Commission to Review the Working of the Constitution, vol. 1, §5.11.5
(2002).

8 Id.

81 See The Representation of People Act, 1951, §§59, 94, 128 amended vide The Representation of
People (Amendment) Act, 2003 (w.e.f. August 28, 2003).

82 Kuldip Nayar v. Union of India (2006) 7 SCC 1, §140.

8 Id., 1147

s Id., 99451, 452.

8 Kuldip Nayar v. Union of India (2006) 7 SCC 1, §71.

8 Id.

8 Shreehari Aney & Abhay Anturkar, Recasting of Federal Structure of the Indian Constitution, THE
SCC ONLINE Brog, April 2, 2021, available at https:/www.scconline.com/blog/post/2021/04/02/
indian-constitution/#:~:text=A%20Bil1%20for%20amending%20the,the%20States%20by%20
resolution%20to (Last visited on July 7, 2021).

8 Rojer Mathew v. South Indian Bank Ltd., (2020) 6 SCC 1.

8 State (NCT of Delhi) v. Union of India, (2018) 8 SCC 501.

% Jindal Stainless Ltd. v. State of Haryana, (2017) 12 SCC 1, Y987, 88.
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federalism-oriented view of the Rajya Sabha is, therefore, further lacking in legiti-
macy due to jurisprudentially revealed reasons.

The removal of domicile requirement has valid criticisms from those
who strongly view Rajya Sabha as an extension of federalism.”’ As a hypothetical
illustration, this may lead to a situation where two states are formally represented
by certain representatives in the Rajya Sabha. None of them may have ever re-
sided in their respective constituencies. In debating an inter-state river dispute
between the states, the in authenticity of their representation becomes extremely
significant.”?

However, the greater flaw is illuminated in light of its supposed
status, as carved out by the preceding Section. Indian Constitution envisaged a
Lok Sabha-Executive combine, the election to which was to be monitored by an
independent constitutional body. The legality of this combination’s actions will
be checked by another constitutional institution, namely, the higher judiciary. All
remaining matters between these two ends of the spectrum, were to be monitored
by the Rajya Sabha. For this, a revolving yet permanent composition of opposing
political forces was placed as a mechanism of check. Hence, tinkering with this
mechanism does not solely undermine federalism, but precipitates a larger consti-
tutional crisis. If the mechanism allows non-residents to be elected, risk of patron-
age looms large. The member now has a leased life of a Member of Parliament,
conferred by party superiors as a ‘gift’. Patronage implies stronger grasp of party
command’s ambitions, instead of the voter’s own conscience.

The U.S. Constitution’s modification®® to coincide modes of election
to the Senate and the Congress was similarly termed as a constitutional digres-
sion.”* The very structural intent behind the Senate evaporates once its composi-
tion is substantially altered.”

This patronage argument is all the more significant due to the weak-
ened election procedure of the Rajya Sabha. Voting is generally categorised into
either rights-based or duty-based measures. The former entails a choice-based
paradigm. The voter may continue the secrecy of her vote or reveal it in public, at
will. The latter eliminates conscience voting. All votes become means to an end.

' Shoaib Daniyal, How the Rajya Sabha Went from Being a House of States to a House of Political
High Commands, THE ScroLL, August 8, 2017, available at https://scroll.in/article/846458/how-
the-rajya-sabha-went-from-being-a-house-of-states-to-a-house-of-political-high-commands
(Last visited on November 1, 2021); Kuldip Nayar, Who Belongs to the House, who Doesn’t, THE
Inpian ExprEss, May 19, 2016, available at https://indianexpress.com/article/opinion/columns/
rajya-sabha-membership-supreme-court-who-belongs-to-the-house-who-doesnt-2807591/ (Last
visited on November 1, 2021).

__Aney & Anturkar, supra note 87.

% The Constitution of United States, 1789 (Amendment X VII).

% Balkin & Levinson, supra note 8, at 11.

% Id., 48, 142.
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As stated earlier, a new provision®® was inserted in 2004 to make elections to the
Rajya Sabha ‘duty based’. All members of the Rajya Sabha electoral college are
since mandated to reveal their ballots to an agent deputised by their political par-
ty.’” The provision operates before the ballot is cast. The Court in Kuldip Nayar de-
clined to interfere, stating that a ‘constitutional’ right such as this is amendable.’®

The top court went further in Pashupati Nath Sukul v. Nem Chandra
Jain® to hold these elections as non-deliberative in nature. Members needn’t have
taken the constitutional oath to discharge a legislative assembly’s functions to cast
their vote for these.'”” Presently, a vote in an election to the Upper House is not
governed by the voter’s consent, nor her conscience. Nor is it akin to a delibera-
tive exercise. Demonstrably, the weakened stature of the House carries judicial
legitimacy.

The last major denudation in this regard, has been occurring in paral-
lel, since the Constitution came into force. Articles 80 and 83 collectively require
a partial revision in the state’s representation in the House, on a cyclical basis. In
other words, only a portion of the state assembly’s representatives retire at once,
while the others are elected by the same assembly in a separate time-frame.'!
However, irregular and complete dissolution of state assemblies denotes that all of
a single state’s representatives to the House are elected at once. These dissolutions
have been frequent, and occur by way of numerous reasons. Illustratively, these
include state/national emergencies and re-organisation of states.'”> The implica-
tion is that the clock of Rajya Sabha elections of the affected state is reset. All its
representatives to the Upper House shall be elected enmasse. As opposed to every
second year, the states of Punjab, Jammu & Kashmir (till its statehood) and GNCT,
Delhi have, mostly, elected all their representatives to the House, at once, every
sixth year.'®

This desynchronization carries the risk of a more drastic implication.
An outgoing legislative assembly, governed by this deformed election cycle, may
nominate all the members in its outgoing fifth year. If the composition of the new
assembly is markedly different, the representatives in the House may not bemir-
roring the latest state representation.!® This deformity in schedule seems to per se
oppose the very core of Article 83(1).

% The Conduct of Election Rules, Rule 39-A A, inserted vide The Conduct of Election (Amendment)

Rules, 2004 (w.e.f. February 27, 2004).

See also supra note 81.

% Kuldip Nayar v. Union of India, (2006) 7 SCC 1, 1463-464.

% Pashupati Nath Sukul v. Nem Chandra Jain, (1984) 2 SCC 404, {18, 20.

100 [d

191 Palli, supra note 46 (to ensure this as a trend, the first Rajya Sabha composition had retired differ-
ent members of the same state on a ‘draw of lots’ basis, with varied time-frames).

102 [d

103 [d

Recently, the Kerala High Court disagreed, asserting that early occupancy of Rajya Sabha is more

democratic than reflecting the latest composition of the concerned state legislative assembly, see
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It is the cumulative impact of all the above deformities that make the
Upper House a council of nominees. The impact is visible as well. The era antedat-
ing 2003-04 saw the House defeating four constitutional amendment bills passed
by the Lok Sabha.'® It similarly thwarted four ordinary pieces of legislation.'*® Yet
another integral exercise of its revisionist power is seen in analysing the blueprint
of a ruling government’s objectives, viz., the Presidential address.'”” In 1980, 1989
and 2001, the Rajya Sabha succeeded in amending it.'*®

None of this, except for defeating a single piece of ordinary legislation
coming from the Lower House, has occurred post 2003-04.1 The most probable
inference is that the patronage dynamics intended by the changes discussed above,
have materialised. It is further proposed that the implications of this patronage
may have implications not completely fathomable. Two interesting developments,
debatably qualifying as constitutional incongruities, are advanced to help grasp
the same. Firstly, the House has witnessed its members becoming finance minis-
ters, even though it has very limited revisionary powers over financial matters."°
Secondly, instances of the head of the Union cabinet belonging to this chamber of
the indirectly elected ought to be seen as peculiar.!"" The cabinet is derived from
political forces dominating the Lower House, for which the Constitution mandates
direct elections."? It is submitted that given the suggestive Lok Sabha priority in
both, any probable patronage affecting either appears all the more illegitimate.

Any remaining powers are continuously denatured using dubious
tactics. The categorisation of intended laws as money bills'® has been curtailed to a
degree. However, the pruning mechanism, namely the decision in Rojer Mathew,'*

Kerala Legislative Assembly v. Election Commission of India, 2021 SCC OnLine Ker 1727, §42.

195 Shemin Joy, Rajya Sabha Hits New Milestone as 250th Session Begins, DEccAN HErALD, November
18, 2019, available at https:/www.deccanherald.com/national/rajya-sabha-hits-new-milestone-
as-250th-session-begins-777157.html (Last visited on July 6, 2021).

1% Jd.; Rajya Sabha Secretariat, supra note 74, 70.

107 See The Constitution of India, 1950, Art. 87.

198 Rajya Sabha Secretariat, supra note 74, 11.

199 1d., at 70; RAIYA SABHA SECRETARIAT, Statistical Information, available at https://rajyasabha.nic.in/
business/statisticalinformation_ses.aspx(Last visited on July 7, 2021).

110" (Indo-Asian News Service), Most of Modi’s Important Ministers are Rajya Sabha Members,
BusINEss STANDARD, March 5, 2019, available at https://www.business-standard.com/article/news-
ians/most-of-modi-s-important-ministers-are-rajya-sabha-members-119030501163 1.html_ (Last
visited on July 7, 2021); See The Constitution of India, 1950, Arts.109, 116, 117.

" Press TRUST OF INDIA, Prime Minister’s Rajya Sabha Term Expires on Jun 14, Polls on May 30,
May 8, 2013, available at https://economictimes.indiatimes.com/news/politics-and-nation/prime-
ministers-rajya-sabha-term-expires-on-jun-14-polls-on-may-30/articleshow/19953826.cms (Last
visited on July 7, 2021).

112 See The Constitution of India, 1950, Art. 75(3); “The Council of Ministers shall be collectively
responsible to the House of the People”.

113 SC Rules Out Review of Aadhaar Order, with One Dissent: On Money Bill, THE INDIAN EXPRESS,
January 21, 2021, available at https:/indianexpress.com/article/india/sc-rules-out-review-of-aad-
haar-order-with-one-dissent-on-money-bill-7155132/ (Last visited on July 7, 2021).

114 Rojer Mathew v. South Indian Bank Ltd., (2020) 6 SCC 1.
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could not overrule a larger bench which had partly permitted it.""* The decision in
Rojer Mathew interpreted the term ‘only’ in Article 110(1) as exclusively referring
to the core provisions of the bill, for which it was brought about."" To make this
clear restriction clearer, it stated that Article 110(1)(g) denotes that it is these core
provisions that have to be incidentally related to the rest of the clause.!”

However, this interpretation of the word ‘only” was not devoted any
exposition in the coordinate-bench decision given in K.S. Puttaswamy v. Union
of India."® Therein, the holding was contradictory to the findings above with
respect to Article 110(g): an incidental provision of charging expenses from the
Consolidated Fund of India was deemed as qualifying the substantive portions
of the bill as under Article 110.""° Noting this holding and no elaboration in justi-
fication for it, the Court in Rojer Mathew rightfully discerned a contradiction.'?
Hence, its restrictive reading of Article 110, and which maximised the Rajya
Sabha’s role in legislative scrutiny, is not res integra.

Another tactic is to coax the House into shifting the fora of federal
discussions, where the opposition loses its majority status. The GST Amendment
Bill was proposed to the Rajya Sabha with GST Council as a site of negotiating
the specifics of compensation. Except, the GST Council gave the ruling govern-
ment an overriding veto,'?! the exact opposite of circumstances had the site been
the Rajya Sabha.'??

The House, therefore, remains ostensibly functional. The nature
of functionality is altered. Arguably, its weakened stature compels it to toe the
Government’s line. The House’s dissociation from constitutional objectives is
shocking in its immensity. As argued, this immensity is to be grasped from the
loss of its counter-majoritarian poise, and not from its diminution as a federal
feature. The latter is only a means to an end: enabling the said counter-revisionary
powers. The inter-state river dispute hypothetical may be valid from a federalism-
point of view. However, the state assemblies may still continue to dispute amongst
themselves in that illustration, and federalism may still remain intact. That, then,
does not fully capture the House’s conduced weakness in revisionary powers.

115 K.S. Puttaswamy v. Union of India, (2019) 1 SCC 1 (decision of the five-judge bench of the
Supreme Court with respect to Aadhar).

1" Rojer Mathew v. South Indian Bank Ltd., (2020) 6 SCC 1, §109.

7 Id, q112.
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¥ Id., 99472, 515.5.

2 Rojer Mathew v. South Indian Bank Ltd., (2020) 6 SCC 1, §987-92, 105-118, 223.1.
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of INDIA REVIEW, 97 (2016).

122 Dipak Mondal, The Final Frontier, August 28, 2016, BusiNess Topay, available at https:/
www.businesstoday.in/magazine/focus/story/gst-has-to-get-past-many-big-hurdles-be-
fore-146819-2016-08-10 (Last visited on July 7, 2021).
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Another illustration may help establish this relative importance.
Hypothetically put, all states may have only non-resident members representing it;
in such a composition one state may not at all be represented in the Rajya Sabha.
The non-resident representatives may not bewell-versed or even cognisant with
the ground realities of their represented states. As an alternative hypothetical, the
representatives may be elected by a previously outgoing assembly of the state,
different in political composition from the current one. The implication of either
hypothetical is that the concerned state lacks genuine representatives in the House.
In these circumstances, situations akin to those of 1977 or 1991 may be further as-
sumed.'” That is, the Rajya Sabha, as the only ‘functioning’ House, has to debate
and determine the applicability of Article 356 on the concerned state. Concededly,
the holistic federal-representation argument still stands in a scenario such as this:
the concerned state may lack a genuine defence, given the absence of a genuine
state representative. However, this is not the constitutional damage per se. The
damage comes to be when the House of nominees plays to the tunes of the execu-
tive and mechanically imposes the emergency on the voiceless state. Even as non-
resident members, they may voice genuine concerns and protect constitutionalism.
However, given they are but political nominees, their discretion stands materially
altered. The damage is, then, the lack of revisionism.

Another approach to this hypothetical shall help the argument at-
tempted herein. In the first hypothetical, it may be variably assumed that the
House includes representatives from all the states and union territories, even if
only non-residents. This, in no conceivable way, is ensuring its revisionary powers
by default. This house of nominees remains likelier to succumbing to a majoritar-
ian Lok Sabha-executive combine, for reasons elaborated upon earlier.'** Hence,
the House’s dysfunctionalism is exclusively situated in its inability to perform re-
visions, and not in lacking federal representativeness alone. Unfortunately, this
state has already been reached.

III. THE JUDICIARY: REIGNING SUPREME IN
MORALITY

A. LIMITATIONS WRIT LARGE

The very constitutional design of the judiciary as an institution sug-
gests that judges are barred from effecting social morality. This is submitted to be
reflected by an oddly nuanced investiture of the writ jurisdiction.

At the very outset, Ambedkar’s responses to objections regarding
Article 32 are implicative in this regard. Kamath had objected to a set of spelled

123_Rajya Sabha Secretariat, supra note 74, 18.
124 See discussion supra at 12-14.
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out specific writs.'”® He apprehended a reduced discretion for the courts to mould
variable reliefs. Ambedkar reiterated the text of Article 32, Clause (1) in re-
sponse.'?® He stated that along with Clause (2), Article 32 gave the Supreme Court
both generic and specific powers to come up with a relief required to enforce a
right. At the same time, Sarwate had called for giving the judiciary explicit powers
to go into facts.'”” To this, Ambedkar offered a theoretical explanation of writs as a
rebuttal. He stated that all the five writs were prerogative in nature.'”® That is, nor-
mal procedural adherence of court proceedings is dispensed away with and only
the alleged violation of a fundamental right is looked into.'” He added that some of
these may be invoked in ordinary course of procedural adherence as well, like an
ordinary suit/trial.*® He termed them as ‘writs in action’.'¥! Only three prerogative
writs enjoy this status, in tandem: mandamus, certiorari and prohibition.'*?

Hence, Ambedkar’s Article 32 had the power to visit facts surround-
ing formation of laws. The provision also authorised the judiciary to issue orders
and directions apart from writs, apropos of the special requirements of a case. It is
proposed that this is a deliberate formulation from carefully chosen terms. At the
same time, he had quietly excised the classically sixth prerogative writ of proce-
dendo, which had otherwise prevailed in British India.'*® This writ confers a court
of superior jurisdiction with the power to order one lower in hierarchy, ‘to proceed
to judgment’.** That is, the latter may be asked to expedite a certain proceed-
ing or to undo a ‘stay’, deemed as slow-paced by the former."** Hence, the power
to set pace of a proceeding was taken away from writ courts. The High Courts
have Articles 226 and 227, while the Supreme Court possesses Articles 132-134
A, along with Article 136. These illustratively include granting powers to the
higher court for analysing previously discussed questions of law, or to call records
from those proceedings. All these specific remedies come with specific triggers

125 ConsTITUENT AsSEMBLY DEBATES, December 9, 1948, Speech by HV. KamaTH, §7.70.57, available
at https:/www.constitutionofindia.net/constitution_assembly debates/volume/7/ 1948-12-09 # 7.
70.57 (Last visited on July 7, 2021).
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at https:/www.constitutionofindia.net/constitution_assembly debates/volume/7/1948-12-09#7.
70.171 (Last visited on July 7, 2021).
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as pre-requisites.'* Juxtaposed to this nuanced enumeration, the Parliament was
granted the power to modify or introduce new writs.”*” The responses cited to sat-
isfy Kamath and Sarwate, then, do not seem to imply a power to judicially modify
prevailing writs.

The categorisation of Ambedkar’s approach towards the judiciary as
‘restrictive’ is further gleaned from his preferred ideal of a constitutional design.
He thought of the Constitution only as specifying institutional functioning of the
three constitutional branches."*® The ultimate power, however, shall vest with po-
litically active constituents.'* Even in this scheme, the initiatives shall be those of
the executive, under the guidance of which the legislature shall function.'® These
executive ‘initiatives’, in the absence of a clear definition, have been taken to mean
vast policy making powers which extend from pre to post-legislative stages.'!
Again, he argues that constitutional directives for governance-based policy are
specifically addressed to these two organs.'*

Another instance is Ambedkar decrying blind faith in the judiciary.
Whilst arguing for quasi-federalism as a rigid feature and the possibility of the
Court tinkering with it, he objected strongly. Inter-alia, he stated that it would be
out of the judiciary’s normal functioning to modify it in the future.' Its function,
he states, is only to re-interpret the law and not re-assign allocated power amongst
institutions.'"** Jurist Madhav Khosla has described Article 21’s background in a
manner that seems to denote Ambedkar’s position on it as laden with implica-
tions.'** He stated that Ambedkar understood that procedural due process would

136 See Kunhayammed v. State of Kerala, (2000) 6 SCC 359, §913-14; Surya Dev Rai v. Ram Chander
Rai, (2003) 6 SCC 675, 922.

137 The Constitution of India, 1950, Art. 139 (It states “Parliament may by law confer on the Supreme

Court power to issue directions, orders or writs, including writs in the nature of habeas corpus,

mandamus, prohibition, quo warranto and certiorari, or any of them, for any purposes other than

those mentioned in clause (2) of Article 327).
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have enhanced the powers of the legislature.'*® Whereas, a substantive version
would have done the same for the judiciary.'’ In ultimately siding with the former
at the time, it is submitted that Ambedkar seems to have preferred a politically
packed legislature over a handful of whimsical judges. It is further proposed that
this view is aligned with Ambedkar’s suspicions of the Indian judiciary’s domina-
tion by a certain section of the society.'® Hence, it may be presumed that Ambedkar
was more trusting of a legislature/executive that would have more representatives,
probably including some voice of the minorities. Judiciary, antithetically, was to
comprise of the unelected few.

In support of the above contentions is the adopted constitutional
design. It is unhesitatingly rooted in the concept of ‘deliberative democracy’.'¥
This concept asserts that the sovereign will of the people resides predominantly
in representative institutions."® The chosen representatives shall have to frame
laws reflecting the prevailing sensibilities through and within the constitutional
framework."! This model of democracy seems to treat the sovereign will as a con-
stant by-product of a functional society present in the last elected legislature. It is
opposed to a ‘voluntaristic democracy’,which requires chaotic referendums to test
the constituents’ current desires.'

But it is also a fact that a valid legislation is a form of coercion."* The
constitutional design, therefore, suggests that the constituents may accept coercion
only if it comes through legislation, by the act of their representatives.’* A coer-
cive imposition of a value system from the unelected, then, seems to be an impos-
sibility. The Constituent Assembly’s assertion that no court is to act like a ‘third
chamber’'® validates this line of reasoning. Another important link in the chain is
Mabhavir Tyagi’s seemingly resonant assertion made in the context of Article 368.
He states flexibility needs to be granted to the future generation, implying that
future representatives may bring about constitutional changes.'*® These changes,
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as touched upon in Part I.A., have to pass a gridlock mechanism of debate. The
judiciary, demonstrably, shall only monitor constitutional competence and compli-
ance in these.'”

There is no discretion for the court to use writs in a manner not speci-
fied, or to alter the nature thereof. In fact, prerogative writs require a litigant-based
initiation of judicial processes. This is seen as a strong indicium of separation in
powers.'s8

Succinctly put, either extended or abstract contours of writs may
have risked assailing the broader constitutional intent for a ‘deliberative edge’.
The Indian judiciary’s function to preclude right-violations may have remained
the same even without Article 13.° However, its powers to perform this function
are necessarily sourced from its writ jurisdiction.'®® Demonstrably and simultane-
ously, the representative institutions have the exceptional right of re-writing those.
In other words, if rights may be reduced to an admixture of subjective desires,
it shall be exclusively through Parliamentary will. This is not reflected in pub-
lic compliance with judiciary, since this arrangement lacks the very episteme of
consent.'®

B. MISPERCEIVED LEGITIMACY FOR A ‘MORAL COURT"

It is submitted that the writ jurisdiction described in the preceding
Section no way suggests that it is completely flawless. Itarguably has its flaws,
which become pertinently visible in cases dealing in socio-moral issues plaguing
the society. Most illustratively, this is seen in itnot wholly grasping the problems
associated with the ‘moral realm’ of caste.'?

This is stated so because the ritual power of determining ‘touch abil-
ity’ resides with the upper castes of the Hindu society.!® They singularly reserve the
right to distribute moral resources, pertinent of these being ‘social association’'¢*
with the historically marginalised lower castes. A reading of Articles 32/226 will
then seem to be odd. An aggrieved belonging to the resource-deprived marginal-
ised category, is required to approach a writ court and establish ‘untouchability’.'®
Supposing the courts realise this problem, they have an optional remedy: try and
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push the contours of its powers available within Articles 32/226, through substan-
tive interpretation. It may be further supposed that to strip the upper castes of this
moral power, the chosen remedy may be to read cast-connotative surnames as a
‘prohibited practice’ in Article 17.!%¢ It is argued that the judiciary may or may not
successfully cure a morally deficient writ jurisdiction, but does cross a line in do-
ing so. Firstly, this is a matter affecting large-scale policy: this interpretation may
have implications on deeply interwoven statutory/policy frameworks that base af-
firmative action on the surnames of the marginalised castes.'®’

Secondly, this would be opposing Ambedkar’s notion of ‘constitu-
tional morality’The erstwhile political opposition to ideas demanding a complete
make-up of the society,'®® and his unwillingness to confer judiciary this power
may help explain this constraint. Ambedkar may have allowed this change to come
from a sensitised conscience of a future polity. In this light, a curative judicial-in-
terpretation would then be impermissible law-making and a top-down imposition
of a social cure. However, the judiciary has already indulged in a transgression
similar to the one advanced by this illustration, and will be discussed later.'” This
Section restricts itself to the perceived legitimacy it taps into for committing these,
and explains why any such perception is faulty.

It is submitted that the judiciary derives this superficial legitimacy
by ‘looking through’ constitutional provisions, which is beyond permissible lib-
eral interpretation. A pertinent instance of this is found in Daryao v. State of U.P.
(‘Daryao’),'” wherein it had correctly reiterated that Article 32 is intended to pro-
tect fundamental rights. But then it extends its powers to check acts dealing in
‘high public policy’, which supposedly underpins Part III of the Constitution.!”!

The judiciary has previously recognised its proper bounds imposed
by the separation of powers doctrine. It has previously stated that the judiciary is
barred from taking away an essential function of any of the other two branches.'”?
But the adherence to this and similar dicta has been shaky.'”

166 “‘Untouchability’ is abolished and its practice in any form is forbidden”.
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While High Courts have their share of using morality as grounds
for reasoning,'™ Article 141' makes the corresponding transgressions by the
Supreme Court much more significant. Judicial overreach has been an unfortunate
development in the post-Emergency era,'” but there is a growing trend of legiti-
mising it. This is not simply emanating from confused equivalences of rights and
deliberative policies. This seems to be originating from abstract concepts such as
the judicial version of Ambedkar’s ‘constitutional morality’. Building upon and
fuelling this principle is the idea of ‘transformative constitutionalism’.

Before dwelling upon these concepts, Ambedkar’s direct reference
to ‘constitutional morality’ needs to be described. This was cited in the context
of the oddly specific enumeration of administrative powers in the document.
Originated by the historian Grotes, the concept was supposed to help fill the vac-
uum introduced by constitutional governance to people not (yet) acclimated to
it."”7 Succinctly put, it denotes gradual acceptance of constitutional norms by the
society.”” Ambedkar stressed that this sensitisation has to flow from citizens to
institutions.'” The implication being that abstract right-based provisions are to be
evolved by political actors, along with their representatives.

The Indian judicial version, however, is somewhat a closer version of
the opinion in Daryao. When it was first devised in Naz Foundation v. State (NCT
of Delhi) (‘Naz’),'® the objective was to disregard societal notions of morality for
the adjudication at hand.”®' The Delhi High Court, in opining on the then §377 of
the Indian Penal Code, 1860, wanted to counter the (cited)®?> majoritarian views of
morality.'® Albeit, this is not the usage of this concept that Ambedkar had envis-
aged.”® In disregarding the prevailing notions of morality, the concept was prof-

17 (Press Trust of India), Live-in-Relationships Morally, Socially Unacceptable — Punjab and
Haryana HC, THE PriNT, May 18, 2021, available athttps:/theprint.in/judiciary/live-in-relation-
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5 “The law declared by the Supreme Court shall be binding on all courts within the territory of
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Publishers, 2008).

177 Abhinav Chandrachud, The Many Meanings of Constitutional Morality, SSRN, January 2020, 2,
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3521665 (Last visited on July 8,
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fered as a justification for sticking to the Constitutional text and to the inferable
morality therein. While the liberal reading of a regressive provision was laudable
and was eventually affirmed, the new meaning ascribed to constitutional morality
is submitted to be dubious.

The consolidation of this concept as a valid judicial tool was
achieved in the Delhi Govt. case.'® This version extends to testing State actions.'$
Furthermore, this case was not struggling between social morality and those de-
ducible from the Constitutional text. It was a case determining the rights of one
federal unit vis-a-vis another. In reading an expanded version of the federalism,
it held that all State action must conform not just to the Constitutional text, but to
its very aspirational essence.’®” This essence, it states, lies in the institution-build-
ing as espoused by Ambedkar when he mentioned ‘constitutional morality’.!s8
Eventually, it comes to state that gleaning this essence by way of judicial interpre-
tation is one of the steps in the process.'®

The extent of judicial exploration into the unstated morality remained
unclear. It only seems to have laid an edifice of abstract principles, conferring an
amorphous power to the courts. Liberal interpretation aligned with broader con-
stitutional aims is not the objectionable section of this reasoning. The risk is that
of courts infusing their version of morality into law.

An illustration of the open-ended definition is embodied by cases
said to be covered by ‘transformative constitutionalism’. Elaborated upon by the
constitutional law scholar Gautam Bhatia, it suggests that the evolutionary charac-
ter of the Constitution has to come by way of a ‘judicial response’.!”® He disclaims
that the judiciary shall not acquire the exclusive right to do so.””' However, the
specifics of the concept are illustratively described through binding/non-binding
judicial determinations.'””> The same involve courts curing legislative-executive
induced infirmities through an interpretive exercise.'”® At its core, this concept
demands that constitutional provisions be interpreted to reorient the very rela-
tionship between citizens and the State.'”* Post-colonialism is not the only event
that helps shape constitutional interpretation:'® the Constitution is, in tandem, a
culmination of all the preceding social, economic and cultural evolutionary trends

185 State (NCT of Delhi) v. Union of India, (2018) 8 SCC 501.
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in this relationship within the Indian society itself.'”® On the whole, it seems to
suggest that all constitutional organs ought to function with this larger intent in
mind, which will include congruous judicial interpretations.

For instance, forced labour or begari under the Constitution'”” was
phrased according to the then contemporary sensibilities. The erstwhile literature
would have only factored in coercion that was perceivable in that period of time.
However, given that the makers adopted an open-ended definition, the Constitution
must dynamically extend to inequities that arise with time."® Illustratively, it may
be undue bargaining power of the employer with increased industrialisation of the
economy.'”® The judiciary’s interpretation that mandates a minimal existential in
payments, then, carries the reorientation of relationships between citizens and the
State to its constitutional end.

However, the concept has features not necessarily bound to desired
legal interpretations. Generally, authorising the judiciary to use historical text,
with no clear method, is considered to be fraught with risks.?® Arguably, a judge’s
subjective interpretation of history to hunt underlying morality eventually takes
the shape of the law’s ‘correct exposition’?’' Arguably, this concept unintentionally
exhorts the judiciary to substitute conceivable constitutional intent with its own
notions of morality. The result is a legitimised moral jurisdiction for the Supreme
Court. To his credit, Bhatia had expressed that he did not wish for the courts to
become a vehicle for the desired transformation.?” As will be demonstrated in the
remainder of this paper, the interpretive exercise he inadvertently espouses even-
tually betrays this qualifier.

Theill-effect brought about by this concept’s alliance with constitu-
tional morality is best illustrated by the concurring judgment of Chandrachud J., in
Indian Young Lawyers Association v. The State of Kerala (‘Sabarimala’).?%

The majority view and Nariman J.’s concurring opinion, insofar as
they overlapped, were straight-forward. The religious practices that involve extin-
guishing a class of citizens’ fundamental right under Article 25(1) are unconstitu-
tional.?** Any essentiality that they may possess, becomes legally insignificant in
such circumstances.?”> However, Chandrachud J. reached the same conclusion by
adopting a reasoning not based in ‘class-discrimination’ but ‘individuality’.?°¢ In
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his view, the social impact of religion is to mandatorily affect the civil status of an
individual.?” This was still a somewhat agreeable proposition. But consequently,
he cites constitutional morality for protecting ‘individual happiness’ from the for-
mer.” Referring to individualism as the core unit of the Constitution,?* he holds:
the prioritisation of group constitutional rights over that of an individual’s, is bad
law. 20

This was deemed to be extremely transformative.?!! This approach,
it was argued, factors in both historical discrimination against women and the
cultural trivialisation of it.>'"> A challenged social practice that has the poten-
tial of making dignified life inaccessible, needs to be checked for institutional
discrimination.?

It is submitted that at the very outset, Ambedkar may have intended
individuality to be the defining structure in the draft Constitution,? but it did not
come to be. After losing his original Assembly seat to Partition, he was a politi-
cal nominee of the Indian National Congress.?’> The implication was that he was
politically compelled to amend those portions of the draft that were sensitive to
group sentiments.?'® Arghya Sengupta is, then, correct in pointing the same out to
conclude that this reasoning was devoid of any constitutional basis.?'” Prioritising
‘individualism’ above fraternity and diversity in a Constitution that has directives
for the state and society to redistribute goods to enhance the collective good, is
odd.?® Proposedly, the individuals in question were targeted for their subscription
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to a historically subjugated class.?'* Without this associative link, the individualist
line of reasoning may have held. However, the problem is not solely in the merits
of the reasoning or misidentifying the Constitution’s multi-faceted moralism to be
monolithic.

The debilitating infirmity lies in this opinion prescribing what social
morality ought to be, using the guise of constitutional morality. This was moulding
the Constitution in the judge’s own image, analytically unrelated to the adjudica-
tory concern at hand. The majority and concurring Nariman J. had viewed the
impugned delegated legislation??’ within the four corners of Articles 14, 15, 25 and
26. The exclusion of the group was held to be a barred ‘essentiality’.?*! Whereas,
Chandrachud J. substituted his ideas of normative morality for the society’s, to
reach the same conclusion. His intent to pro-actively shape the normative features
of the society is clearly decipherable from the following excerpt:

“[...]Ja Constitutional court such as ours is faced with an ad-
ditional task.[...] it must seek to recognize and transform the
underlying social and legal structures that perpetuate practices
against the constitutional vision (emphasis added).”**

In supposed vindication, he immediately follows this by misquot-
ing Ambedkar. Therein, the latter seems to have cited the need of shaping the
society, even if that extends to interfering with religion.?”® Except, this point was
asserted to justify limited State interference in personal laws, exclusively by way
of legislation.?*

Succinctly put, Chandrachud J.’s view regarding the basis of the
Constitution for testing the applicability of Article 25 cannot be conceivably justi-
fied. This is precisely where Fuller had drawn a line between law and morality:
in culling out the intrinsic moral aspect of the law, the judge only needs to look
at the relevant provision’s purpose in governance, discounting her own preferred
value-system.??* The notion of the Supreme Court, a miniscule section of that very
society and the least representative of the three main constitutional organs,??® gets
finality through Article 141. The same applies to the High Courts, albeit, they lack

atomic reasoning, rather than reading the Constitution to assail the larger systemic, group-based
discrimination.
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this conclusiveness of opinion. The writ jurisdiction only confers the judiciary
with powers to scrutinise the society’s contemporary moral sensibilities in the
form of laws or its chosen government’s acts. Any clarifications that concepts such
as those discussed above do not intend to lend judges’ opinions normative priority
appear to be wholly vacuous.??’ Proposedly, both the concepts possess moral but
no methodological clarity.

The arguments against such concepts shall appear to be more justifi-
able from an accountability-oriented stance. Through an act of self-declaration,
the higher judiciary has held itself not to be a part of the ‘State’ for the purposes of
Article 12.2* Hence, judge-made law is ever exempt from Article 13(2). That is, its
decisions are considered only as the ‘correct exposition’ of the prevailing law.”” In
any case, wrong application of law by any authority is insufficient for invoking the
jurisdiction under Article 32.2*° Hence, checking a higher judicial act itself for the
violation of this doctrine is legally-hazy, much less it being subject to representa-
tive institutions.

At the same time, the same criticism may be advanced for the ‘basic
structure’. However, it is submitted that any such equivalence in vagueness be-
tween the two, as attempted by Abhinav Chandrachud,?' shall be unjust. As jurist
Sudhir Krishnaswamy’s comprehensive survey of the ‘basic structure doctrine’
concludes, it is very measured in its import.>*> As a major limitation on a judge’s
discretion, normative essentiality of a provision is discerned through an exercise
of structural interpretation.?* That is, a complex multi-provisional analysis is uti-
lised to determine whether a feature/provision is basic to the Constitution.** This
offers a reasonable safeguard on judicial prescriptiveness by limiting the range
of choices for interpretation.”*® Furthermore, the relevant accountability factor in
the basic structure is that it gives an edge to ‘deliberation’.?*® This concept only
points out the lacking deliberative scrutiny on part of representative institutions in
bringing about a constitutional change.?®” Succinctly put, the aim of the doctrine
is to ensure the sanction of all three organs when a basic feature is sought to be
changed.?® This was evident when it accepted a declared basic feature’s legislative
overrule.”® These cumulatively ensure that the courts do not lay down substantial
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principles or impose normative frameworks.?** As Krishnaswamy puts it, the doc-
trine exists to avoid a ‘deliberative dysfunction’?"' So while even this doctrine
does not address the accountability-oriented apprehensions cited previously, there
exists both a pre-emptive safeguard and an ex-post facto check. So far, no judicial
or scholarly analyses indicate constitutional morality to be possessing any of these.
While legislative overruling of any such precedent is yet to happen, constitutional
morality has been declared as not confined to structural interpretation.>*?

The link between these judicial-moral concepts is unequivocal. It
was most cogently phrased by the Kerala High Court very recently. Therein, it
was stated that the transformative character of the document entails a constant
analysis of visible changes relative to the society’s past.>*® To gauge the occur-
rence and extent of such changes, each challenged action is to be tested as whether
it brings the desired constitutional morality closer to reality.?** Discerning both,
the prescriptive desire and the act’s proximity to it, the Court concludes, is to be
headed none other than by the judiciary.?*

C. A HOLY-GARBED WRIT THAT KNOWS NO BOUNDS

Necessity-based thinking to shape the society’s morality is nowhere
mentioned as the judiciary’s permissible role. As such, prescriptive declarations of
this kind require debate and discussion, as opposed to a monologic disquisition.

However, in spite of constitutional morality encouraging the latter,
the judiciary cannot be labelled dysfunctional per se. In Sabarimala, the concur-
ring judgment in question was only misinterpreting the Constitution by breaching
the bounds of legal theory. Conceivably, there was no procedural overreach, de-
spite laying down grounds for it in the future. Similarly, in the Delhi Govt. case,
the concept was innocuously used as a form of liberal interpretation to advance the
contours of federalism. Shaping substantive consequences by supposing a moral
jurisdiction is only arudimentary step towards a larger problem.

The undesirable development occurs when this abstract concept is
reified in a manner that both enables and legitimises the judiciary’s overreach.
In other words, dysfunctionalism comes to be when an institution fails to dis-
charge its functions within the supposed theoretical boundaries, or digressively
alters its functioning.?*¢ It is submitted that the Indian judiciary has demonstrated
both, mostly in deciding cases that have the appearance of desirable moral-social
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solutions. India has seen unwanted ‘judicialisation’.>*” This concept is defined as
a set of two inseparable phenomena: firstly, judicial intervention in executive/
legislative policy making; and secondly, increased imposition of quasi/legal rules
in non-judicial negotiations and decision making.>*® Arguably, both indicate an
overreach by modifying procedural limits. The necessity-based approach of the
judiciary has this precise effect: it expands its writ-powers to a level marked as
impermissible by the Constitution. They are viewed as unjust fetters, as opposed
to legitimate restraints.

For instance, and as asserted previously, the incorporation of Article
139 is implicative in this background. Furthermore, the only powers of rule-mak-
ing given to the Supreme Court are captured in Article 145, that strictly relate to its
procedural convenience. It is submitted that it would imply there exist no judicial
powers to modify writs, given they are considered substantive concerns.?* At best,
only the writ of habeas corpus has been interpreted to be concurrently procedural
in nature.”

However, there exist several modifications of substantive writs spec-
ified in Articles 32 and 226. An inclusive list of illustrations would include the
Supreme Court devising the anticipatory mandamus®' and the continuing manda-
mus.*? Further addition is the Madras High Court’s creation of a ‘certioriarified
mandamus’ under Article 226,>* and the Supreme Court’s reflexive adoption of
it.>* In exercising this power, courts may call for records of proceedings of con-
stitutional authorities discharging functions that may or may not be quasi/judicial
in nature. High Courts have also tacitly revived the orders similar to procedendo.
There exist petitions and ensuing orders specifically seeking expeditious disposal
of lower court proceedings, the very crux of procedendo.*>

It is argued that procedural modifications to its powers have a close
link to the judiciary’s ever expanding role of a normative guide for the Indian soci-
ety. This is very easily demonstrable through the decisions deemed to be indicative
of transformative constitutionalism.
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At the very outset, Bandhua Mukti Morcha v. Union of India did in-
terpret Article 23 in a dynamic manner, for reasons previously stated.”* However,
it concludes by introducing continuing mandamus to India.*” This device is not a
conclusive operative order regarding the prayers sought in a writ petition, but acts
as a clock monitoring the activities of the party under directions.?® This is a vari-
ant of a previously existing writ, not sanctioned by the Parliament. So while one
section of the decision was indeed transformative by constitutionalising minimal
existential in wages so as to eliminate forced labour, the other was procedurally
unjustifiable. This did not attain any of the court’s surveillance-associated goals,>”
but the new writ has found wide acceptance regardless.?®®

Procedural overreach has been the core element of a few other cases
falling under transformative constitutionalism. An overruled High Court judg-
ment in 7. Sareetha v. T. Venkata Subbaiah®' may be noted in this regard. Bhatia
deems it transformative for the successful challenge made to the vires of §9 of
the Hindu Marriage Act, 1955. The concerned High Court accepted the ingenious
argument raised therein: marital intercourse can be of no concern to the State, and
remains a private affair.® Accordingly, it struck down the impugned provision.
The glaring infirmity was that a civil revision petition was utilised in determining
unconstitutionality of a provision.?®® There exists no legal provision that permits
a challenge of constitutionality to be raised in a trial court. Nor is it possible to
equate §115 of the Code of Civil Procedure, 1908 with writ-enabling constitutional
provisions. While Bhatia only found this overreach to be “‘unconventional’,>** it is
the very definition of overreach in procedural limitations.

The more egregious instance of transgression is found in /M4 v.
Union of India.*® Put succinctly, the case involved a medical college which sig-
nificantly sourced its funding from regimental fees and widow/widower funds of
army personnel. The concerned state government in the territory of which it was
supposed to operate had previously acted under Article 15(5). That is, there pre-
vailed a state enactment imposing mandatory reservation of certain seats for cer-
tain sections of the society. The petitioner therein had successfully applied for an
exemption from the same.
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The Supreme Court found this exemption to be unconstitutional.?*¢
As correctly pointed out by Bhatia, it held the contours of Article 15(2) to be broad
enough to extend horizontally.?” The point is well-made, since it is hard to rebut
that private actors preserve and perpetuate institutional discrimination. Logically
extended, they ought to be covered by Article 15(2). Except, this case did not deal
with this particular provision at all.

The pertinent question of law was whether a law made under Article
15(5), which is an enabling provision,*®® could be selectively retracted. The Court
unjustifiably termed this act as impermissible under Article 15(5),% and suggests
possible discrimination for the purposes of Article 15(2).”° Contextually, this
linkage occurs right before the conclusion of the judgment, as if to vindicate the
court’s inclination towards making Article 15(5) mandatory.?”!

In other words, it makes a directory provision of Article 15(5) man-
datory. If it were to be breached, a negative obligation captured by Article 15(2)
shall be said to have been violated. This is conflating an elective positive obliga-
tion on the state with a mandatory negative obligation. It is to be noted that an
elective positive obligation requires institutions, such as the State, to frame pol-
icy-based laws factoring in the resources of the legislative subjects.?’? Contrarily,
negative rights are prohibitions on either the State or the society, regardless of
resource availability.”” While the attempt to affect substantive outcome is also
an issue here, the change brought about in the meaning of two provisions is noth-
ing less than bypassing Article 368. It is extremely curious as to how a decision
could be transformative when such a dichotomy in obligations is dissolved by non-
legislative action/constitutional amendment. All the above cases seem to have a
forward-looking outlook in terms of substantive interpretation. However, the same
is negated when a holistic analysis detects a procedural overreach.

The judiciary’s intervention in matters of public policy out of social
concerns is further illustrative of the argument above. In Sankalp Charitable Trust
v. Union of India, the Supreme Court recalled a three-year old judgment to res-
urrect the common medical examination, the ‘National Eligibility cum Entrance
Test”.*™ This was imposed on all state-affiliated and private medical universities,
including private-unaided minority institutes.’” As agreeably put by Dr. Faizan
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Mustafa,?’ this obliterated the very essence of T.M.A Pai v. State of Karnataka >
That decision had put forth a case for complete autonomy to private-unaided mi-
nority institutions in running themselves. Most anomalously, an interim order was
elevating a minority opinion to an operational status.?”®

When met with the COVID-19 pandemic, the judiciary similarly
went about with a similar stream of unjust interventions.?” It started from review-
ing and setting price caps on screening tests for detecting the viral infection.??
It gradually took the form of courts determining which tests and medicines shall
be the most effective, to dictating policy of vaccination to the executive.?®' In its
infinite wisdom, the Court directed that both the privileged and those lacking in
means shall be vaccinated gratuitously. It is difficult to grasp as to how this is
outside the purview of policy-making, otherwise the domain of a representative
institution.

The other significant breach is the judicial interference with the se-
lection of chief ministers. Article 329(b) bars courts from directly entertaining
disputes pertaining to a legislature’s electoral matters. They may reach the courts
only by way of election petitions as envisaged by election laws.?®> Furthermore,
actions of a Speaker in a legislative chamber are supposed to be shielded from
judicial interference.”

The court has come to deploy the writ jurisdiction to radically depart
from the mandated legal route. More questionable is its utilisation to go a step fur-
ther: imposing behavioural responsibilities for the speakers and elected members
after the conclusion of elections.

These dilutions were gradual in their pace. In Jagdambika Palv.
Union of India (‘Jagdambika Pal’),®* a special leave petition was filed, asserting
a floor test’s disregard to be a substantial question of law. The High Court’s in-
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terference was sought for staying an unlawful dismissal of a state government by
the Governor without a floor test.”® But both the High Court and subsequently,
the Supreme Court, deemed fit to go to the extent of directing a floor test.?®® This
unjustifiable exercise of power resurfaced in the case of Anil Kumar Jha v. Union
of India.*® Therein, a floor test was judicially directed in a writ petition seeking
quo warranto as against the chief minister so elected. It is pertinent to mention
here that Article 32 requires two pre-conditions to be satisfied for its invocation.?$®
Firstly, a violation of Part I1I shall be the subject matter of such petitions. Secondly,
the violation should be demonstrated as affecting the petitioner. Both of these may
be dispensed with when a challenged State action allegedly lacks in jurisdiction or
authority.? Jurisdiction for quo warranto qualifies as this exceptional remedy: it
is available when the occupation of a public office is challenged for wanting in le-
gitimacy, such as a chief minister’s.?° It ought to follow that the remedy by way of
this writ is to only negate the transgression of authority/usurpation of office.?*' But
in this case the Court dwelled upon the next step of ‘replacement’:it specified the
dates of elections, barred the Governor from nominating members ad-interim, and
monitored the entire phenomenon in real-time.*? This set a precedent to judicially
conduct floor tests using the writ jurisdiction, in a series of subsequent cases.”

However, even in this set of peculiar developments, the most re-
cent is the most constitutionally suspect. In Shivraj Singh Chouhan v. Speaker
Madhya Pradesh Legislative Assembly, the issue before the court was securing
the petitioners’ right to participate in a floor test.?* Unlike the cases following
Jagdambika Pal where the right of a person holding the chief minister’s office
was explicitly challenged, this was a non-issue here. Herein, the jurisdiction for
Article 32 was engineered by alleging a restriction on the freedom of movement.?*
Regardless, the Court somehow promenaded into directing a floor test.?*® Most
curiously, one of the primary reasons for the Court to take this direction was ‘con-
stitutional morality’?*’ Constitutional morality and the concomitant ethos, the
Court reasoned, necessitated that State power be precluded from political mis-
use.””® With great deference, it is submitted that the same ethos also require other
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basic constitutional justifications. In constitutional litigation, there exists a ‘writ-
hierarchy’.?® That is, High Courts which constitutionally possess the wider writ
jurisdiction®® ought to have been the first forum of remedy.’*' Regardless, the sig-
nificant aberration from law in this case was the Court’s order to conduct a floor
test, when it was neither an issue nor procedurally sanctioned.

A peculiar feature will seem to emerge from these developments.
Firstly,procedural overreach is demonstrably against the Constitution. Secondly,
the source of this overreach emanates from the judiciary’s newfound moral-re-
visionist powers, which is per se against the very precepts of the constitutional
framework. However, when viewed and used cumulatively, the two developments
curiously give an appellation of a ‘rights-enhancing constitutionalism’. That is,
the consequence of the procedurally impermissible adjudication is nevertheless
a progressive outcome for the society, with a consolidation of substantive rights.
However, as argued previously, the specific constitutional route to achieve this
enhancement of substantive rights was marred for several reasons.

By 2021, to lend this ostensible legitimacy for procedural aberrations
greater force, the Supreme Court has ended up consolidating a false dichotomy.
Supposedly, mandamus directed policies and judicial review of the prevailing ones
are mutually exclusive concerns.*” With great deference and for reasons supplied
previously, it is submitted that this dichotomy can be easily falsified. Both, legal
procedures to test State action/laws, and deliberation of policies inevitably dealing
in morality, may easily dissolve into each other. This is achieved by the judici-
ary impermissibly widening the contours of its exclusive power, namely, the writ
jurisdiction.

IV. CONCLUSION

Both the Rajya Sabha and the Indian judiciary have features that
ensure they are no pale replicas of their foreign counterparts. These features im-
parted a nuanced design to each, to ensure stability-oriented constitutional goals.
Both remain functional in the literal sense. That is, they have been ostensibly dis-
charging their assigned businesses since their constitutional inception.

Yet, the decadence in both is easily discerned from a structural point
of view. The Rajya Sabha was designed as an institution unto itself, and was tasked
with revisionism. This supposedly entailed revising the acts of the Lok Sabha-
executive pair, if needed. Its unique composition may limitedly suggest ‘federal
representativeness’ as its essentiality. The same also assured higher probability
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of a fixed opposition in case of political majorities, given the prevailing multi-
party system. However, the gauge of its functional adherence to the Constitution
lies in its revisionist powers. The composition was largely supposed to impart its
revisionist powers with the constitutionally desired significance. The change in
composition may be an attack on its federal character, but the larger damage is a
diminution in its constitutional stature. In the past few years, this composition has
been mauled. The judiciary furnished no support. Resultantly, the House is suf-
ficiently fettered in its core functioning, and has become more of a strategic site
for the ruling political forces. The lack of any major revisionary instances in the
recent years is indicative of this very problem.

At the same time, the judiciary is in a different state of decay. As
opposed to the Rajya Sabha, the judiciary seems to have authored its own deca-
dence. Contrary to structural weaknesses and inaction, the judiciary has gone on
to attain unprecedented levels of power. To understand this decay, its detailed writ
jurisdiction is to be read with the glaring undertone of a constitutional priority to
‘representativeness’. The Indian scheme had envisaged that substantive outcomes
be shaped by the people through democratic mechanisms. The writ powers of an
institution divorced from electoral processes are, then, per se barred from doing
so. Yet, an emerging legitimacy of the judiciary’s moral jurisdiction has the precise
antithetical effect. While it is not denied that the Constitution has an evolutionary
outline to it, the task was specifically reserved for its representative institutions.
The judiciary may only assist them from within its proper bounds. Once it starts
infusing constitutional text with its own preferred value-systems rather than dis-
cerning the prevailing ones, the dysfunction begins. Almost all of it escapes cri-
tique or draws support from the ‘moral-judicial doctrines’. This is largely because
the procedural overreach is yielding some desirable moral-social outcomes. Such
concepts are teleological, and do well in supplying courts with malleable frame-
works for discretionary outcomes. This nascent digression fully shapes up when
the infusion reaches the stage of modifying writ jurisdiction. In doing so, the judi-
ciary has developed significant impermissible powers. These pertinently include
an impermissible expansion of jurisdiction and the manufacture of writ-variants.
From a constitutional point of view, it has become dysfunctional.

The two institutional phenomena combined lead to constitutional
dysfunctionalism. The objective of having an upper chamber that could revise
the moral-social initiatives of the majority has been usurped by the judiciary. To
perform this additional task, judicial review and other objectives of the writ ju-
risdiction shall, necessarily, be compromised. Given the House’s weakness, this
misappropriation seems justified. However, legitimacy is a subjective appellation.
This role-reversal desecrates an intelligent design, which was supposed to main-
tain a self-sustaining constitutional ecosystem. Unless their positional roles are
restored, sustaining that ecosystem shall become more of a Sysphean task.
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