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REFORM THAT YOU MAY PRESERVE:
THE NEED TO INSTITUTIONALISE PWD
REPRESENTATION IN INDIAN ACADEMIA

Tanishk Goyal & Kaira Pinheiro*

I. THE PAST IS A FOREIGN COUNTRY

It has been over two years since the NUJS Law Review was made ac-
cessible for Persons with Disabilities (‘PwDs’).! While penning down the Editorial
Note for Volume 14(2), we had emphasized how the invisibilisation of PwDs
across spheres is affront not only to their constitutional guarantees of equality
and non-discrimination, but individual dignity as well.? Since then, there have
been significant advancements to ensure the inclusion of PwDs within multiple
institutional structures.

For instance, in December 2022, the Chief Justice of India constituted
the Supreme Court Accessibility Committee under the chairmanship of Justice S.
Ravindra Bhat to identify and address barriers in order to make the Supreme Court
accessible to PwDs.? In its report released in October 2023, the Committee pub-
lished a slew of recommendations to make the Supreme Court premises disabil-
ity friendly.* These recommendations inter alia, included roadmaps on creating
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designated parking areas with monitoring for persons with disabilities, enhanc-
ing accessibility to utilities like washrooms, water units, canteens and ATMs, in-
troducing features like battery operated vehicles, hydraulic lifts in court rooms,
auditoriums and the reservation of seats for PwDs, pregnant women, and sen-
ior citizens.® This duration also saw the constitution and revival of Accessibility
Committees in High Courts such as Delhi, Chhattisgarh & Tripura.

Likewise, Phase III of the E-Courts Project was approved by the
Union Cabinet in 2023. This phase of the E-Courts Project allocates an amount of
27.54 crores for “Disabled friendly ICT enabled facilities”. In addition to a num-
ber of initiatives which promise a more accessible and inclusive justice delivery
system, Phase-III extends its focus towards PwDs and their interaction with court
processes.” Specifically, the project talks about operationalizing an accessible and
transparent grievance redressal mechanism for PwDs. The project even lists the
preferences of PwDs for the platform as a Key Performance Indicator for its suc-
cess. More recently, the Supreme Court initiated a public consultation on harmful
stereotypes concerning PwDs in legal contexts, with the objective of deterring any
explicit or implicit stereotyping of PwDs during adjudication.?

On the judicial front, the Delhi High Court directed the producers
of movies such as Pathaan to embed accessibility features within them upon their
release on Over-the-Top platforms.® Subsequently, the Court also introduced a
framework enabling PwDs to voice grievances to producers directly, and for such
grievances to be resolved in a timely fashion.!® This framework has ensured that a
number of big-ticket movies after Pathaan such as Fighter & Tiger 3 also become
accessible to PwDs.

The above instances are emblematic of a judiciary that is commit-
ted towards mainstreaming PwDs in the society. More significantly however, the
above instances demonstrate a transformative shift within the legal profession
from an elitist club towards one which is welcoming for people with diverse lived
experiences. If the legal profession is on the path to become diverse today, this ex-
ercise should necessarily begin right from law school itself. This is essentially due
to the fact that law schools serve as the primary gateway to the legal profession.
Furthermore, the scholarships produced in law schools are anchored to the legal
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profession through law reviews.!"! Therefore, it would not be wrong to state that the
diversity in law school scholarship today is deeply reflective of the diversity within
the legal profession in the future.

Against this backdrop, the objective of our special issue is two-fold.
First, we want to challenge the homogeneity within academia which has pervaded
Indian law schools since time immemorial. Secondly, we want to facilitate the par-
ticipation of PwDs in academia with a view to increase their subsequent participa-
tion in the profession- as judges, litigators, law firm partners, general counsels, etc.

II. LOOKING WITHIN: ‘TALENT LIVES
EVERYWHERE BUT OPPORTUNITY DOES NOT’

The NUJS Diversity Census was conducted in 2019."? The report of
this diversity census revealed that about 33 per cent of students with disabilities
who participated in the survey felt that their disability had a high/very high impact
on their grades.”® Similarly, 40 per cent of the respondents felt that their disability
had precluded them from participating in debates, moot courts, and alternative
dispute resolution competitions.!* These statistics remain largely the same across
law schools. A direct implication of these statistics within any educational institu-
tion is that they lead to the creation of a generation of professionals who have no
exposure to marginalised people as equals."” These professionals, in turn, perpetu-
ate a horizontality problem because their prejudices were never confronted and
dispelled at an early stage.'®

Today, the horizontality problem is reflected in the astronomically
high unemployment rate of PwDs in India,”” the inaccessibility of private ser-
vice providers, housing societies,'® gated communities, mobile applications and
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aggregator platforms.!” In the legal profession, it is reflected in the absence of
quality legal representation for PwDs and the reluctance of lawyers to take up dis-
ability rights cases pro bono.?

Notwithstanding the horizontality problem, these statistics also un-
dermine the ability of even able-bodied professionals to take up cause lawyering
for PwDs. This is essentially because in such a scenario, their conception of an
individual’s disability remains merely academic and not empathetic as it is not
suitably informed by the lived experiences of their disabled peers.? A recent study
by National Centre for Promotion of Employment for Disabled People (NCPEDP’)
amply illustrates this phenomena.?> The NCPEDP study found that only 36 per
cent of legal professionals surveyed were aware of the entitlements to PwDs under
the RPwD Act, 2016 while only 7 per cent had dealt with disability-related cas-
es.”® This demonstrates a worrying lack of disability rights awareness across the
profession that in turn perpetuates the dearth of academia and jurisprudence on
the same.

Another significant implication of this underrepresentation of PwDs
in the usual activities of an educational institution is the normalisation of their
daily exclusion. In addition to reinforcing their historical subjugation,* this under-
representation is likely to make PwDs underconfident about excelling in spheres
such as academic writing, mooting or debating. This, in turn, poses a risk to their
likelihood to pursue a post-graduate education , or a profession in academia.

As such, confronting this statistic of underrepresentation of PwDs
in law school activities is the first step towards making the legal profession truly
accessible. The progressive policies of the State and the Judiciary for PwDs can
only percolate to them when they are brought to the same starting line as their
able-bodied peers. Educational institutions such as law schools serve as ideal sites
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to reset this starting line for PwDs. At the NUJS Law Review, by conceptualising
a special issue which invites submissions on disability law and encourages PwDs
to contribute to the same, we have attempted to do just that. Our hope is that the
democratisation of academia will serve as a glowing example for other law school
activities to present similar opportunities to PwDs so that they do not feel that their
disability has eclipsed their talent or ability to excel in the legal profession.

III. CONCLUSION

Throughout the course of this piece, we have acknowledged the ini-
tiatives taken by the State and the Judiciary to make the legal profession acces-
sible for PwDs. Concurrently, we have highlighted that in order to achieve actual
inclusion, opportunities of integration need to be presented to PwDs at the univer-
sity level. We have also underscored how the experiences of able-bodied students
needs to be informed by similar lived experiences of their disabled peers in order
for the former to become better professionals and prevent the horizontality prob-
lem from perpetuating. This requires law schools not only to encourage the par-
ticipation of PwDs in activities originally dominated by able-bodied students but
also to facilitate such participation through sustained affirmative action.

At the NUJS Law Review, we are deeply privileged to know that
this sentiment has been empathically echoed by the Chief Justice of India in his
Foreword for this Special Issue where he calls for not just recognizing the rights
of PwDs, but also valuing and celebrating their perspectives. Achieving this feat
requires our institutions to move from a reactive model of reasonable accommo-
dations towards a proactive model which can enable PwDs to chart out long-term
career paths without the fear of exclusion from their able-bodied peers or society.

IN THIS ISSUE

The NUJS Law Review has had the honour of collaborating with a
stellar set of authors, a considerable number of whom are persons with disabilities
themselves, for this special issue. With the indefatigable efforts and support of its
associate members, the Editorial Board is immensely proud to present Volume
16(3) of the NUJS Law Review.

Adya Jha and Jasel Mundhra in their paper titled “How
Accommodating is Reasonable Accommodation: Analysing India’s Rights of
Persons with Disabilities Act, 2016” discuss the nuanced differences in the defini-
tions and models of disability across various jurisdictions. They also explore the
contours of reasonable accommodation in the spheres of education and employ-
ment and highlight the inconsistencies and ambiguities prevalent under the exist-
ing statutory regime in India. Their paper draws from the model and principles
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established by the American Disabilities Act of 1990 and argues for a broader
interpretation to be adopted and applied in the Indian context.

Kriti Sharma and Soumya Vinayan, in their paper titled “Education
and Leaving No One Behind: A Critical Analysis of Law and Policy for Children
with Disabilities in India” assess India’s compliance with the United Nation’s
Sustainable Development Goals, 2030. Their paper studies India’s legal and policy
framework with an aim to evaluate whether the needs of children with disabilities
are being adequately met by the State under the incumbent regime. It focuses on
the Rights of Persons with Disabilities Act, 2016, the Right to Education Act, 2007,
the National Education Policy, 2020, as well as various other governmental policy
initiatives in order to provide a holistic understanding of inclusivity initiatives at
every stage of a child’s education— right from early childhood until senior second-
ary education.

Shreya Mittal and Himanshu Mishra, in their paper titled “The Idea
of Insanity: When Equality Leads to Inequality” discuss the theories of centrality
and marginality while exploring the canons of criminal jurisprudence associated
with the defence of insanity. Their paper deconstructs the variation in the percep-
tion and framing of the defence, while highlighting how the current approach fails
to ensure basic rights such as those of equality, non-discrimination and self-deter-
mination. The authors argue in expanding the subjective defences of mens rea and
conclude by underscoring the importance of improving rehabilitation services in
India, as opposed to adopting an exclusionary approach.

Rahul Bajaj, Ishika Garg and Ahsnat Mokarim in their paper titled
‘Undue Burden’ Under the Rights of Persons with Disabilities Act, 2016: In Search
of a Definitive Legal Standard’ discuss the Rights of Persons with Disabilities Act
(‘RPwD’) and the principle of reasonable accommodation that is enshrined in the
statute as modeled after Article 2 of the United Nations Convention on the Rights
of Persons with Disabilities (‘UNCRPD’). The accommodation is a positive obli-
gation that exists on the part of the state to provide additional support to individu-
als with disabilities. There exists, however, an exception; if the accommodation
causes a ‘disproportionate or undue burden’ then governments and corporations
are able to evade the obligation. This exception although granted to allow for rea-
sonableness, is not defined. The paper examines previous case law to understand
how courts have defined this term previously and highlights the ambiguities that
still exist with regards to the term. Further, the paper engages in an analysis of how
other common law countries and the UNCRPD itself have defined and understood
the phrase. Drawing from this, the authors outline factors that Indian courts could
take into consideration to remove the vagueness surrounding the term to best pro-
tect the rights of disabled people.
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Dr. Vijay Kishor Tiwari, Arjun Ghosh and Sushanth Gajula in their
article titled ‘Critical Pedagogy of the Disabled in Legal Academy and Possibility
of Emancipatory Script of Disability Movements: A Critical Note’ discuss the
potential for a transformative pedagogy focused on disabled individuals within
law schools, challenged by the dominance of positivism in epistemic imagination.
This paper inquires into the framework and trajectory of such pedagogy, unveil-
ing its scope by critiquing the limitations of disability studies and movements
entangled in the language of neo-liberal market and state. The paper illuminates
the intrinsic exclusionary nature ingrained in legal pedagogy, law schools, and
related discourses, emphasizing how the aggressive imposition of the positivist
framework sidelines the experiences of disabled individuals. The authors argue for
a departure from the confines of positivist jurisprudence to critically assess liberal
discussions on accessibility and reasonable accommodation. Through a compara-
tive analysis involving figures like Vikas Kumar, GN Sai Baba, and Stan Swamy
and their engagements with the judicial system, the paper exposes the deficiencies
of liberal legalism and the restricted perspectives of disability movements limited
to middle-class concerns.

We hope the readers enjoy reading these submissions and welcome
any feedback that our readers may have for us. We would also like to thank all the
contributors to the issue for their excellent contributions, and hope that they will
continue their association with the NUJS Law Review!

Truly,

Tanishk Goyal & Kaira Pinheiro
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